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INTRODUCTION

[1] The work of the Tribunal very often concerns where Ontarians will live. In rare
instances, such as this one, the Tribunal must also decide where they will be buried.

The latter, however, is no less important than the former to our human condition.

[2] Ahmadiya Muslim Jama’al Canada, an incorporated not-for-profit entity
(“Applicant” or “AMJC”), seeks to develop a cemetery on lands known municipally as
3999 Sideroad 10 (“Subject Property”), in the Town of Bradford West-Gwillimbury
(“Town”) with accessory uses. To this end, AMJC filed on February 7, 2020, an
application to amend the Town’s Official Plan (“OPA”) and an application to amend the
Town’s comprehensive Zoning By-law No. 2010-050, as amended (“ZBA”) pursuant to
the Planning Act, R.S.0. 1990, c. P. 13, as amended (“Planning Act”).

[3] In addition, AMJC filed with the Town an application pursuant to s. 84(1) of the
Funeral, Burials, Cremation Services Act, S.0. 2002 c. 33 (“FBCSA”) which requires the
approval of a local municipality to establish a cemetery in a municipality if, in the opinion
of the municipality, it is “in the public interest” to do so.

[4] The OPA and ZBA were deemed complete by the Town on February 27, 2020.
Following revisions to the original development proposal, Town staff recommended
approval of the OPA and ZBA, and Town Council adopted on September 20, 2022, By-
laws No. 2022-98 and 2022-97 adopting the OPA and ZBA respectively. The ZBA
included two Holding provisions relating to (a) ensuring an appropriate development
agreement is in place; and (b) monitoring of landfill gases associated with the municipal

waste disposal facility north of the Subject Property.
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[5] On September 20, 2022, Town Council also approved the request under the
FBCSA.

[6] On February 21, 2023, the County of Simcoe (“County”), the Upper Tier
Municipality, approved the OPA.

[7] A Site Plan Application (“SPA”) has not yet been filed after those approvals. The
development cannot proceed in the absence of the SPA approval. The Tribunal was
made aware of conceptual plans for the proposed cemetery.

[8] Len Ferragine, the owner of lands to east of the Subject Property, filed Appeals
pursuant to s. 17(36) and s. 34(19) of the Planning Act with respect to the OPA and
ZBA.

[9] Further to a Case Management Conference (“CMC”) Decision dated September
25, 2023, Doris Becher Neinhaus, the owner of lands to the south-east of the Subject
Property, was granted Party status to the Appeals brought by Mr. Ferragine under the
Planning Act, and Denis Jakac, Andy Karistinos, Cynthia Riley, and Dave Nieme were
granted Participant status.

[10] Mr. Ferragine, and Ms. Becher Neinhaus, as well as Kevin and Samantha Eek,
Darryl and Kirstin Eek, and David and Patricia Eek (together the “Eeks”) filed Appeals
pursuant to s. 85 of the FBCSA. Under s. 85(3) of the FBCSA, the Tribunal may reverse
the decision appealed from and substitute its own decision.

[11] The Eeks are not Parties to the Appeals under the Planning Act, but, as
discussed below, the planning issues are relevant and overlap with the “public interest”
test under the FBCSA.

[12] Further to a CMC Decision dated October 4, 2023, the OPA Appeal and the ZBL

Appeal were consolidated. Moreover, further to a CMC Decision dated January 25,
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2024, the Appeals under the Planning Act were ordered to be heard together with the
Appeals pursuant to the FBCSA, and the Applicant and the County were added as
Parties to the FBCSA Appeals.

[13] The Town and the County informed the Tribunal at the outset of the Hearing that
they would not take an active role in the matter but would monitor the proceeding. Mr.
Kemerer, Counsel for Ms. Becher Neinhaus, also informed the Tribunal that he would
not be present at all stages of the Hearing, but his client was present for almost the

entire proceeding.

[14] Samantha Eek withdrew as a Party, took no part in this hearing, did not instruct

Counsel, and did not retain any of the expert witnesses.

[15] Although the proceeding had been set down for a 17-day hearing, the Tribunal
did not sit on April 12, 22, 23, 24, as well as May 1 and 3, 2024. Final arguments were
heard orally on May 2, 2024.

BACKGROUND

[16] In 2008, AMJC purchased the Subject Property and other lands to the south. The
Town’s Zoning By-law at the time permitted cemetery use. However, the site plan
application process stalled because the Town was undergoing a conformity process to
address the revised Provincial Policy Statement 2005. Through this conformity exercise,
the Town’s By-law was revised to restrict certain uses on agricultural designated lands
and eliminated the Applicant’s previous rights to develop the intended cemetery and

place of worship.

[17] The Applicants had to start an entirely new application process.

[18] Although the Applicant owns lands to the south which are comprised of

agricultural fields, the present Appeals relate only to the Subject Property.
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[19] AMJC is a religious and cultural entity responsible for the benefit and welfare of
the Ahmadiyyan community. Although no direct evidence was submitted about the
Ahmadiyyan community, it became implicitly apparent to the Tribunal, and was not
contested by the Parties, that the members of that community consider themselves to
be followers of the Islamic faith. However, other members of the Islamic community
consider them non-Muslim and heretics. They have been persecuted and oppressed
since their inception. So called “mainstream” Muslims consider Ahmadis not to be

Muslims and do not allow them to be buried in Muslim graveyards.

[20] Under Islamic tradition followed by the Ahmadiyyan community, the body of the
deceased should be buried as soon as possible after death, which means that funeral
preparations begin immediately. The first step after death is to clean and wash the
body. Once the body is prepared, it is brought to a viewing hall for family and
community members to mourn and view. After viewing the body, funeral prayers are
offered. Due to the Canadian climate, these steps are usually done inside. Islamic
prayers require room for standing, sitting, kneeling, and bowing. Men and women are
generally separated into distinct rooms when offering prayers. Following prayers, the
burial process commences with in-ground burials using coffins. Cremation of the body is
forbidden. Following the burial, the immediate family will gather and receive visitors. It is
customary to offer food or drink on-site.

[21] Musis are members of the Ahmadiyyan community who pledge at least 10% of
their income and 10% of their estate to the community. Musis are reserved a special

place in Ahmadiyyan cemeteries.

SUBJECT LANDS AND SURROUNDINGS

[22] The Subject Property is situated north of the Town’s settlement area and are
approximately 48.6 acres. It has a frontage of approximately 882 feet along 10t
Sideroad.
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[23] The Subject Property is currently occupied by one single detached building near
the 10" Sideroad. The building is used as a Place of Worship and was established on
the Subject Property prior to the enactment of the Town’s Zoning By-law No. 2010-050
that created the prohibition for Places of Worship on Agricultural (A), Rural (RU) and

Deferred D2 zones. There is thus a deemed legal non-conforming use.

[24] The interior of the Subject Property is undeveloped land consisting of

recreational fields, two ponds, a gravel parking area, and a large woodlot.

[25] The Subject Property is bounded by 10t Sideroad to the west, 12t Line and
woodlots to the north, 210 acres woodlots to the east and farm field to the south.
Further north-east of the wooded areas is a municipal waste facility on the north side of
the 12" Line. There are single detached dwellings and farmhouses in the vicinity.

PROPOSED DEVELOPMENT

[26] An OPA and a ZBA are required to implement the proposed cemetery and
accessory uses. The OPA would add a Special Policy Area to the Subject Property
which would permit the proposed cemetery, associated uses and recognize the existing
Place of Worship use. The ZBA would rezone the Subject Property from “Deferred —
D2” to “Rural (RU)” zone and include a set of site-specific development standards to

facilitate the proposed development.

[27] The proposed burial area would be approximately 15 acres in size, which is
approximately one-third of the Subject Property. The site would include five existing or
new buildings, including a 10,000 square feet multi purpose place of assembly building,
a network of paths, a gravel parking area, a proposed gravel road which would branch
from the main road into the burial grounds and open spaces.

[28] The OPA includes a lot coverage of approximately 2% of the Subject Property,

excluding the Environmental Protection lands, a minimum 15 metre setback from 10t
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Sideroad and a minimum setback of 30 metres from the limits of the existing tree line
coverage as per the Lake Simcoe Region Conservation Authority (“LSRCA”)

regulations.

[29] The ZBA limits the Gross Floor Ara (“GFA”) for each building and structure and

limits the accessory uses.

POSITION OF THE PARTIES

[30] Although the Applicant explained that it started what it described as a
“painstaking” and “thorough” application process in 2020, it submitted that its project
began well before then, and that the establishment of a new cemetery is an iterative
process. It argued that it has done all that should be required up fo this stage, and
further refinements will occur through the Site Plan Control process. It stated that the
proposal has received considerable scrutiny from the staff of the Town, the County and

the LSRCA through numerous rounds of comments and adjustments.

[31] Forthe Applicant, a cemetery should be able to be developed on the Subject
Property because the OPA and the ZBA meet all the land use planning statutory tests
under the Planning Act, specifically pursuant to s. 2, 3, and 24. On the contentious
issues, the Applicant submits that: (a) it has addressed all the hydrological issues that
must be addressed at this stage; (b) the proposed cemetery will not have an undue
impact on transportation on the local road network; (c) the size and uses of the
accessory buildings are appropriate for the proposed cemetery; (d) there is a need for a
cemetery; (e) alternative locations have been appropriately studied; and (f) approval of

the cemetery in the public interest pursuant to the FBCSA.

[32] As part of this appeal process, the Applicant requested changes to OPA and ZBA
that were originally approved by the County and the Town. Specifically, the proposed

changes are:
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a. clarifying in both the OPA and the ZBA that the multi purpose place of
assembly building is “for end of life and Ahmadiyya Islamic Burial
traditions”;

b. specifying in the ZBA that the maximum permitted height for all new

development is 9.5 metres; and

C. add a holding provision (H#) and Environmental Protection “EP” Zone in
the ZBA, which may be lifted once a groundwater mitigation and
monitoring program is prepared to the satisfaction of the Town with any
mitigation and/or monitoring requirements secured through a Site Plan

Agreement.

[33] References hereinafter to the OPA and ZBA includes the above amendments.

[34] The Applicant requested that the Appeals under the Planning Act be allowed in
part, but only to reflect the above changes. With respect to the Appeals under the

FBCSA, the Applicant requested that the Appeals be dismissed.

[35] The Appellant Ferragine submits that the OPA and ZBA do not meet the statutory
tests: namely the tests of “having regard” to matters of provincial interest; conformity to
the Growth Plan for the Greater Golden Horseshoe 2020 (“Growth Plan”); consistency
with the Provincial Policy Statement 2020 (“PPS”); conformity to the County of Simcoe
Official Plan 2008, as amended (“County OP”); conformity to the Town’s Official Plan
2000, as amended (“Town OP”); and do not represent good planning. More specifically
the Appellant Ferragine argues that the proposed cemetery is not compatible with the
surrounding agricultural and rural lands and would result in a permanent loss of lands in
a prime agricultural area. Moreover, in his view, the Applicant did not properly conduct
critical supporting studies on the hydrological issues, alternative site locations and the
needs assessment. He also submits that the traffic assumptions are inaccurate or

incomplete.
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[36] The Appellants Ferragine and Eeks submit that the approval of the cemetery on
the Subject Property is not in the public interest under the FBCSA. For them, the public
interest test encompasses not only the planning issues, but also the lack of technical

evidence provided in support of the proposed cemetery.

[37] Appellant Becher Neinhaus aligned her position with the position of the
Appellants Ferragine and the Eeks. She adopted their final submissions with a few

additional arguments.

[38] The Appellants Ferragine and Becher Nienhaus requested that the Appeals
under the Planning Act be allowed and that the approvals of the OPA and ZBA be
denied. The Appellants Ferragine, Becher Nienhaus and the Eeks also requested that
the Tribunal allow the Appeals under the FBCSA.

POSITION OF PARTICIPANTS

[39] The Participants raised concerns about the impact of the proposed cemetery
development on drinking water, traffic, noise, the natural habitat, wildlife, agricultural
activity, and the loss of farmland. These issues were fully canvassed by the Parties and

are discussed further in this Decision.
EVIDENCE
[40] The Tribunal considered oral evidence from 11 individuals:
a. Pierre Chauvin, a Partner with MacNaughton Hermsen Britton Clarkson
("HMBC?”), retained by the Applicant and qualified by the Tribunal to

provide expert evidence in land use planning;

b. David Lukezic, a Project Manager with WSP Canada Inc., retained by the

Applicant and qualified by the Tribunal to provide expert evidence on
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transportation engineering matters, including traffic and parking related

matters;

Doug Annand, a Partner with urbanMetrics Inc., retained by the Applicant
and qualified by the Tribunal to provide expert evidence in the field of land

economics;

Archie Sirati, Principal Engineer and president of Sirati & Partners
Consultant Ltd., retained by the Applicant and qualified by the Tribunal to

provide expert evidence in the field of hydrogeology;

Sean Colville, a Principal at Colville Consulting Inc., retained by the
Appellants Mr. Ferragine and the Eeks and qualified by the Tribunal to
give expert evidence in agrology with a focus on agricultural practices and
the review of agricultural policy;

Katherine Gibson, a hydrologist, retained by Ms. Becher Neinhaus, Mr.
Ferragine and the Eeks, and qualified by the Tribunal to provide expert
evidence in the field of hydrogeology;

Andre Lower, a Senior Transportation Engineer at Trans-Plan
Transportation Inc., retained by Mr. Ferragine and the Eeks and qualified
by the Tribunal to provide expert evidence on matters of transportation

engineering; and

Chris White, a Land Economist and Principal at Parcel Economics Inc.,
retained by Mr. Ferragine and the Eeks and qualified by the Tribunal to
provide expert evidence in the field of land economics;
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I. Joshua Morgan, a Principal at Morgan Planning and Development inc.,
retained by retained by Mr. Ferragine and the Eeks and qualified by the
Tribunal to provide expert evidence land use planning;

J- Ms. Becher Neinhaus, as a lay witness; and

K. Max Hansgen; as a lay witness called by Ms. Becher Neinhaus.

[41] The Appellant Becher Neinhaus proposed to file additional an Document Book of
over 800 pages after the due date under the Procedural Order. Mr. Platt, Co-counsel for
the Applicant, objected to the filing as it was provided late. He also objected because
the documents were repetitive with previously filled documents and were an attempt to
obliquely add opinion evidence into the record. At the Hearing, the Tribunal allowed the
documents to be filed but underscored that much of the documentation appeared to
have very little probative value or could be objected to as inadmissible if a withess
attempted to enter the documents into evidence on examination in chief of a lay
witness. The documentation included writings of individuals who were not witnesses
(and thus not subject to cross-examination), contained hearsay or were excerpts from
Wikipedia.

[42] Although not requested to do so by the Tribunal, Mr. Kemerer, Counsel for
Appellant Becher Neinhaus, refiled a significantly abbreviated Book of Documents on
behalf of his client. For the most part, Mr. Kemerer directed his client’'s examination and
the examination of Mr. Hansgen to matters on which they were qualified to testify as lay
witnesses. Ms. Becher Neinhaus, as a Party to the Appeals, could not be qualified to
provide expert evidence because she lacked the requisite independence despite her
extensive knowledge and experience in the field of agriculture. Similarly, Mr. Hansgen,
as the President of and advocate for a farming association, could not provide non-
partisan opinion evidence. The Tribunal afforded his testimony very little evidentiary
weight.
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[43] The issues to be considered by the Tribunal fall under two broad groupings:
those under the Planning Act and those under the FBCSA.

[44] In the first grouping, in addition to the broader land use planning issues that flow
from s. 2, 3 and 24 of the Planning Act with respect to the OPA and ZBA, these Appeals
specifically raise the following Planning Act issues between the Parties:

g.

Does the proposed development of a cemetery in a prime agricultural area
align with the statutory tests including having regard to matters of
provincial interest, consistency with the PPS, conformity with the Growth

Plan, conformity to the County’s Op and conformity to the Town OP?

Is there an identified need for the proposed cemetery?

Have reasonable alternative locations been appropriately considered?

Is the proposed non-agricultural use compatible with the surrounding

area?

Have the hydrogeological issues been appropriately considered and

addressed?

Have the transportation issues been appropriately considered and

addressed?

Are the accessory uses and buildings appropriate?

[45] In addition to the Planning Act issues, the Tribunal must also consider whether

allowing the establishment of a cemetery on the Subject Property in the “public interest”
pursuant to the FBCSA?
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[46] The Tribunal will consider those issues seriatim.

ANALYSIS

PLANNING ACT ISSUES

a. Agricultural Issues

[47] For the Appellants, the main question for Tribunal is to determine whether the
Subject Property, which is designated as a prime agricultural area and contains
approximately 11% Class 1 soils, should be permanently removed from the Agricultural
System to permit the proposed non-agricultural use. Similarly, the Applicant states that

the central issue in this case is the interpretation of Policy 2.3.6.1 of the PPS.

[48] The PPS provides at Policy 2.3 that prime agricultural areas are to be protected
for the long-term use of agriculture. The policy framework for allowing the proposed
cemetery, a non-agricultural use, on the Subject Property is set out in the “4-part” test at

Policy 2.3.6.1 of the PPS. Non-agricultural uses are permitted only if:

a. The land does not comprise a specialty crop;

b. The proposed use complies with the Minimum Distance Separation (“MDS”)

formula;

c. There is an identified need for additional land to accommodate the proposed

use; and

d. Alternative locations have been evaluated.

[49] The broad policy objective articulated at Policy 2.3.1 is echoed in Policy 4.2.6(2)
of the Growth Plan, Policy 3.6.5 of the County OP, and Policy 7.2.1.1 of the Town OP.

Whilst the Policy 2.3 of the PPS is subject to analysis under the standard of “consistent
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with” pursuant to s. 3(5)(a) of the Planning Act, it is elevated to the standard of
“conformity” pursuant to s. 3(5)(b) and s. 24 of the Planning Act for the Growth Plan and
the County OP.

[50] It should be noted, however, that the “identified need” test in paragraph c. and
the “alternative location” test in paragraph d. of the PPS are carried forward in the
County OP at Policy 3.6.12 and are therefore subject to scrutiny on the standard of
“conformity” pursuant to s. 24 of the Planning Act.

[51] Itis common ground that the proposed non-agricultural use does not engage an
analysis pursuant to paragraphs a. (specialty crops) and b. (MDS restrictions) of Policy
2.3.6.1.

[52] The evidence suggests that approximately 15 acres of the Subject Property has
been used for agricultural purposes in the past and could be used again in the future for
that purpose. The Appellants argue that this would not be a negligible loss for a viable

agricultural use."

[53] Forthe Appellants, the OMAFRA Publication 851 (“OMAFRA Guidelines”) is an
important resource to interpret Policy 2.3 of the PPS with respect to both the needs test
and the alternative location test. They argue that agriculture is to remain the principal
use in prime agricultural areas, those areas are to be protected for future generations

and the removal of lands from agricultural production, if any, is to be minimal.

[54] By contrast, Mr. Platt, Co-Counsel for the Applicant, cautions against using the
OMAFRA Guidelines in an overly prescriptive manner. He underscored that the

OMAFRA Guidelines are not a statute, a regulation or a provincial policy statement

1 Tannous v. Kingsville (Town), 2017 CanLIl 36192
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adopted by a Minister or the Ontario Cabinet. For him, they are merely best practices.
He also urged the Tribunal not to rigidly adhere to them. He also pointed out that unlike
other Policies in the PPS, Policy 2.3 does not set out that the OMAFRA Guidelines must

be used.

[55] Parties used various ways to describe the “4-part test” at Policy 2.3.6.1 including
“challenging test”, a “(very) high bar”, a “stringent test”, or a “rigorous assessment”.
However, Mr. Tang, Co-Counsel for the Appellants Ferragine and the Eeks, admitted
that Policy is not an absolute prohibition and that there are circumstances that
consistency with the PPS and conformity with the County OP could nevertheless be

achieved.

[56] The Tribunal finds that, on its face, section 1.1 of the OMAFRA Guidelines
represent “best practices rather than specific standards that must be met in every case”.
Mr. Colville and Mr. Morgan testified that the OMAFRA Guidelines are widely relied
upon. Be that as it may, with respect to the OMAFRA Guidelines, Mr. Morgan incorrectly
states at paragraph 25 of his Witness Statement that proposed cemetery “directly
contravenes” the guidance provided by the OMAFRA Guidelines. One cannot
“contravene” a guideline without inappropriately trying to elevate mere guidelines to

what they are not.

[57] Indeed, Mr. Morgan is incorrect when he states at paragraph 17 of his Witness
Statement that “the starting point for a planning discussion related to non-agricultural
uses in prime agricultural areas is a prohibition” [Emphasis added]. Mr. Chauvin
correctly points out that he PPS elsewhere uses explicit prohibitive language (see for
example Policies 2.1.4 and 3.1.2 of the PPS) when the intent of the PPS is to establish
a prohibition. The Tribunal does not have to ensure consistency and conformity of the
OPA and ZBA to the OMAFRA Guidelines.

[58] For the Tribunal, the added challenge of the OMAFRA Guidelines is that they
deal very little with proposed cemetery use, and very little is to be gained by analogies
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to other types of non-agricultural uses, such as golf courses and firework storage

facilities, that have no ethnoculturally significant considerations.

[59] Based on the evidence presented, including the evidence of Mr. Chauvin, Mr.
Colville, and the Agricultural Impact Assessment dated July 2021, the Tribunal finds that
the proposed cemetery development will have no discernible impact on the agri-food
system in Ontario and will protect the agricultural resources of the Province, a relevant
matter of provincial interest. The proposed development will not impact the ability of
sustaining agricultural uses and operations on the surrounding lands. There will be a
marginal or negligible loss of prime agricultural lands. The Subject Property is on the
edge of lands subject to a rural designation and is not in the middle of a prime
agricultural area. It is not “surrounded” by prime agricultural lands. The proposed
cemetery development will not remove land currently in agricultural production and will
not fragment or isolate surrounding farmland. It is far from clear that livestock operations
could be introduced on the Subject Property due to existing non-farm residential uses in
the area. Therefore, the impacts if any, will be negligible and can be mitigated.

[60] Considering this, the Tribunal must nevertheless also consider both the
“identifiable needs” test and the “reasonable alternative location” test set out in the “4-
part” test in both the PPS and the County OP.

b. Identified Need for a Cemetery

[61] Policy 2.3.6.1(c) of the PPS provides that there ought to be an identified need for
additional land to accommodate the proposed non-agricultural use. Similarly, Policy
3.6.12(b)(3) of the County Official Plan states that non-agricultural uses in prime
agricultural areas may only be permitted if there is an identified need within the planning

horizon for additional land to be designated to accommodate the proposed use.

[62] Mr. Annand testified for the Applicant with respect to the need for a cemetery. In

his professional opinion there is a need for the proposed cemetery, particularly as it
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relates to the needs of the Ahmadiyya community as there is currently no Ahmadiyya
specific cemetery anywhere in Canada, in Ontario or in Simcoe County. He testified that
there is only 4 hectares of cemetery land available in the Town and that this is an
insufficient supply to meet the future demand over the planning horizon, which is
typically 10 to 15 years for cemeteries. There is no cemetery land in the Town dedicated
to members of the Muslim faith. He also opined that cemeteries are required to plan for
a far longer time frame of up to 100 years.

[63] Mr. Annand also testified with respect to cemetery trends. He noted that there
was a growing number of multicultural cemeteries, that modern cemeteries offer a
variety of amenities, and that pre-arrangements were growing (so-called “pre-needs”)
thus placing added pressure on overall demand. He explained further that clients
expected more natural facilities and landscaping in addition to burial plots, and that the
cost of land in the Greater Toronto Area has resulted in cemetery development in

outlying municipalities.

[64] Mr. Annand specifically testified with respect to the Cemetery Needs Assessment
Report dated February 2020 (“CNA”) which included population growth forecasts and
annual number of deaths forecast for both the County and the Town until 2041, as well

as the religious affiliation of residents of the County and the Town.

[65] The CNA indicates that over the past 20 years, the Ahmadiyya community has
grown steadily in Canada and has nearly 30,700 members across Canada.
Approximately 20% of the community are Musis who would expect a reserved burial
place in an Ahmadiyya cemetery due to their financial sacrifice. More than 77% of the
Canadian Ahmadiyya community resides in Ontario. As of 2018, two-thirds of the

Ahmadiyya community who live in the County, live in the Town.

[66] The CNA also explains that there is an active Site Plan Application for a new

non-denominational cemetery in the Town located at 3369 Line 23 which, if built, would
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increase the supply of cemetery land but would not serve the specific needs of the

Ahmadiyya community.

[67] The CNA also establishes that in 2016 the total available supply of cemetery land
in the County was approximately 150 acres, nearly two-thirds of which was non-
denominational or Roman Catholic. There is no cemetery land in the County dedicated
to members of the Muslim faith. As a result, the Muslim community is forced to use
either a dedicated Muslim cemetery outside the County or in a non-denominational

cemetery with a dedicated Muslim garden.

[68] Based on assumptions relating to death rates, burials of County residents outside
the County (so-called out flow), burials rates of County non-residents in the County (so-
called in-flow), the depletion of cemetery lands in and around the City of Toronto, and
the growing practice of cremation and other emerging burial practices in the non-Muslim
population, the CNA concludes that the land requirements for the various types on
interments in the County shows a shortfall of over 38 gross acres of cemetery land by
2041 and over 356 gross acres by 2071. For the Town, there would be a nearly 5 gross
acre deficit by 2041, and nearly 28 gross acres by 2071. Given the growth of pre-need
demand for cemetery plots (as opposed to at-need burials), the CNA posits (in 2020)
that a complete absorption of supplies as early as 2028 for the County and 2023 for the

Town.

[69] For Muslim cemeteries, the CNA estimates an increase in demand for nearly 12

gross acres by 2041 in the County and nearly 36 gross acres by 2071.

[70] Inan agreed Statement of Facts, Mr. Annand and Mr. White agreed that a 2071
timeframe is appropriate for evaluating cemetery need, in addition to interim forecast
periods consistent with the planning horizon in the PPS. They also agreed that it is
appropriate to include inflow and outflow in the analysis of cemetery usage, the
population projections and the cohort mortality rates and the projected number of
deaths in the CNA.
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[71]  Mr. White, who testified for the Appellant, was critical of Mr. Annand’s reliance on
population statistics provided by the Applicant to Mr. Annand. Yet, Mr. White did not
provide his own statistics to refute the statistics relied on by Mr. Annand, nor did he
provide any alternate source of information that could provide a more accurate estimate
of the Ahmadiyyan population in Ontario. Indeed, Mr. White provided no analysis of
alternative capture rates, population numbers or suitable alternative and available
cemetery sites that would be usable by the Ahmadiyya community. The Tribunal finds
that there is no basis to find fault in the methodology and assumptions used by Mr.
Annand to reach his conclusions. Moreover, the Tribunal notes that Mr. White conceded
on cross-examination that he had no reason to doubt the demographic information
provided by AMJC to Mr. Annand.

[72] In the end, the Tribunal notes that Mr. White and Mr. Annand agreed there is a
need for an Ahmadiyyan cemetery. Where they diverge is whether the need is specific

to the Subject Property.

[73] Forthe Tribunal, the Appellants are trying to read extra words in the test at Policy
2.3.6.1(3), i.e., the need must be at the proposed site for the cemetery. The Appellants

submitted that there is no connection between the need for an AMJC cemetery and the
market area for the need. They submitted that their experts established that there is a
“fundamental disconnect” and an “analytical gap” between the needs analysis and the
reasonable alternative location evaluation. They rely on s. 3.2.1 of the OMAFRA

Guidelines for this conclusion.

[74] The Tribunal is not persuaded that this is an appropriate interpretation of Policy
2.3.6.1(3). Policy 2.3.6.1(3) does not expressly include the proposed lands as in Policy
2.3.6.1(1), nor is the reference to the proposed site implicit by the subject matter as it is
in Policies 2.3.6.1(1) (MDS) and 2.3.6.1(4) (alternative location). An MDS calculation
requires two reference points including the proposed site and an alternative location

must be an alternative to the proposed site.
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[75] Inany event, even if the need test should be applied with respect to the proposed
site, the Tribunal finds that there is ample evidence before the Tribunal that the
proposed cemetery location is rationally justified. First, most of the Ontario Ahmadiyyan
community lives in the Town. Second, the Subject Property is central to the Ahmadiyyan
community in Ontario between the Regions of York and Peel, and the southern portion
of the County. Third, the growth of the AMJC community is projected to be north of the
Peel and York Regions along the 400 highways. Fourth, there is a growing cultural and
religious Ahmadiyyan footprint in the area surrounding the Subject Property, through the

development of:

a. a new seminary purchased in January 2022, the Ahmadiyya Institute of
Theology and Comparative Religion, at 4073 4t Line, Cookstown (a 10-

minute drive from the proposed cemetery);

b. Maryam Mosque and potential elementary school purchased in January
2018, at 110 Line 7 South, Oro-Medonte (a 35-minute drive from the

proposed cemetery); and,

C. a new Mosque purchased in June 2023 at 52 Simcoe Road and 46

Thomas Street, Bradford (a 5-minute drive from the proposed cemetery).

The Town and the County, and thus the site of the proposed cemetery development, is
strategically and geographically important to the Applicant, and the need can thus be

rationally linked to the site of the proposed cemetery.

[76] Given that no Ahmadiyyan cemetery currently exists in Ontario and given that
Ahmadis are not permitted to be buried in so-called “mainstream” Muslin graveyards,
the Tribunal finds that there is demonstrated need for the proposed cemetery. This is
particularly true if one considers: (a) the very long timeframes associated with obtaining
land use approvals for cemeteries; (b) the need to project that need well beyond a 25-

year horizon; and (c) the practical reality of considering not only the current burial needs
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but also the “pre-needs” for burial plots by reserving space to accommodate the long-
term end-of-life needs of family and other community members. For the Tribunal,
religious affiliation is a reasonable factor to consider in a needs analysis. However, the
Tribunal notes that proposed cemetery will not only meet the needs for an Ahmadiyyan
community, but it will also help alleviate the shortfall of cemetery space generally in both

the County and the Town as outlined in the CNA.

[77] Therefore, the Tribunal finds that the proposed cemetery contemplated in the
OPA and the ZBA is consistent with the “identifiable needs test” in the PPS and

conforms to the similar test in the County OP.

c. Reasonable Alternative Locations

[78] Policy 2.3.6.1(4) of the PPS states that alternative locations have been evaluated
and (i) there are no reasonable alternative locations which avoid prime agricultural
areas; and, (ii) there are no reasonable alternative locations in prime agricultural areas
with lower priority agricultural lands [emphasis added]. Policy 3.6.12 of the County OP

has similar provisions.

[79] The Subject Property has not been identified or designated as a specialty crop
area by the Province, County or Town. Based on the Canada Land Inventory, the
Subject Property consist predominantly of Class 3 soils, although some pockets Class 1
soils are present. Nearly 40% are disturbed soil areas that are not rated. Two-thirds of

the soils are lower priority agricultural lands.
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[80] Mr. Chauvin testified with respect to the Rural Assessment Analysis Report
(“RAAR”)2. In his professional opinion, the RAAR demonstrates that there are no
reasonable alternative locations among the various rural and settlement areas with the
ability to accommodate the proposed use and scale due to various land use constraints.
He also opined that there was no reasonable alternative area with the same or lower
priority agricultural lands. Although there may be available parcels within the
urban/settlement area, Mr. Chauvin opined that such parcels should be for future

residential growth given Ontario’s housing crisis.

[81] The Applicant submitted that the review of alternative locations was done in
consultation with Town and County staff, and the Town and the County accepted the
reasoning advanced by the Applicant’s consultants. For the Applicant, there must be
some comfort and reliance drawn by an applicant when public authorities do not require
the examination of 100s if not 1000s of alternative sites. For the Applicant, the history of
the purchase of the Subject Property when cemetery use was allowed as of right is also

relevant.

[82] The Appellants submitted that the alternative location analysis of the Applicant
was wanting. For them, the methodology employed by the AMJC’s consultants to
conduct the reasonable alternative locations assessment is fundamentally flawed as it
would have screened out the Subject Site, among other alternative locations that would
not have required developing in prime agricultural areas. They argued that a simple and
cost-effective desk-top exercise could have identified many more potential sites. Mr.
Colville testified that the Applicants should have assessed a study area encompassing

all of Simcoe County south of Barrie.

2 The 2010 RAAR was prepared at the time in conjunction with proponents of a Roman Catholic

cemetery.
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[83] It was eventually a consensus amongst the experts that a settlement area is not,
from a land use planning perspective, the preferred location for a cemetery. A cemetery
is an intensive land use. Their presence in settlement areas would result in a suboptimal

use of municipal infrastructure that would best be used for housing.

[84] The Tribunal agrees with the evidence of Mr. Chauvin that the use of the w