
 

 

 

 
 

 
 
Metro Ontario Inc. has appealed to the Ontario Municipal Board under subsection 22(7) 
of the Planning Act, R.S.O. 1990, C. p.13, as amended, from Council's refusal or 
neglect to enact a proposed amendment to the Official Plan for the City of Toronto to 
redesignate lands respecting 5559 Dundas Street West and 25 Vickers Road from 
Industrial and District Retail to Mixed Use  
Municipal File No. 05 117975 WET 05 OZ 
OMB File No. O060124 
 

Metro Ontario Inc. has appealed to the Ontario Municipal Board under subsection 
34(11) of the Planning Act, R.S.O. 1990, c. P.13, as amended, from Council's refusal or 
neglect to enact a proposed amendment to the Etobicoke Zoning Code to rezone lands 
respecting 5559 Dundas Street West and 25 Vickers Road to permit for redevelopment 
as an office campus 

OMB File No. PL111133 & PL111134 
 
 

1212736 Ontario Limited & 1212765 Ontario Limited (together, “Azuria Group”) has 
appealed to the Ontario Municipal Board under subsection 22(7) of the Planning Act, 
R.S.O. 1990, C. p.13, as amended, from Council's refusal or neglect to enact a 
proposed amendment to the Official Plan for the City of Toronto to redesignate lands 
respecting 5555 Dundas Street West and 10 Shorncliffe Road to permit the mixed use 
development of 2,400 residential units and retail commercial space  
Municipal File No. 05 114554 WET 05 OZ 
OMB File No. PL110757 
 

1212736 Ontario Limited & 1212765 Ontario Limited (together, “Azuria Group”) has 
appealed to the Ontario Municipal Board under subsection 34(11) of the Planning Act, 
R.S.O. 1990, c. P.13, as amended, from Council's refusal or neglect to enact a 
proposed amendment to the Etobicoke Zoning Code to rezone lands respecting 5555 
Dundas Street West and 10 Shorncliffe Road to permit the mixed use development of 
2,400 residential units and 4,116 sq.m. retail commercial space  
OMB File No. PL110758 
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IN THE MATTER OF subsection 17(24) of the Planning Act, R.S.O. 1990, C. P. 13, as 
amended 
 
Appellant: 1212736 Ontario Limited & 1212765 

Ontario Limited  
(together, “Azuria Group”) 

Subject: Proposed Official Plan Amendment 
No. 156 

Municipality: City of Toronto 
OMB Case No.: PL110880 
OMB File No.: PL110880 
 
 
APPEARANCES:  
  
Parties Counsel+/Representative 
  
Metro Ontario Inc. S. O’Melia 
  
Azuria Group M. Flynn-Guglietti 
  
City of Toronto S. Haniford 

S. Nowoselski (student-at-law) 
  
  
  

 
 
DECISION OF THE BOARD DELIVERED BY JASON CHEE-HING AND ORDER 
OF THE BOARD 

CONTEXT 

[1] By way of brief background, on March 2, 2012, the Parties had reached a 

settlement and the Board heard expert planning evidence on three Zoning By-law 

amendments (“ZBA”) and s. 37 agreements which would facilitate the redevelopment of 

the subject lands into a Mixed-Use and Employment community of substantial size. 

When taken together, the mixed-use proposals contemplated the phased development 

of approximately 4500 residential condominium units and significant 

retail/office/commercial floor space for these lands located in the southeast quadrant of 

HEARING EVENT INFORMATION: 
  

Hearing:  Held in Toronto, Ontario on February 18, 2014 
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the intersection of Highway 427 and Dundas Street West in the former borough of 

Etobicoke.  

[2] These proposals represented a very substantial redevelopment undertaking. The 

Board rendered an oral disposition allowing the appeals but withheld its Order pending 

fulfillment of three conditions (Board decision issued on March 26, 2012). One of the 

conditions was the execution and registration of s. 37 Agreements with the City. Since 

that time the Parties had worked with the City to finalize the three ZBAs and the s. 37 

Agreements.  

[3] At this hearing the Parties advised that the three ZBAs have been finalized – two 

relating to the Metro Ontario Inc. (“Metro”) appeals and one for the Azuria Group 

(“Azuria”) appeals. However the Parties were unable to agree on the wording of the s. 

37 Agreement. The Parties disagreements were argued before the Board with all 

counsels making submissions. The Proponents (Metro and Azuria) wanted insertion of 

the words “acting reasonably” in certain clauses of the s. 37 Agreement where 

discretionary decisions are left with City officials. The City argued that s. 37 of the 

Planning Act (“Act”) does not give this Board the jurisdiction to alter or amend the 

wording of s. 37 Agreements. Additionally, the insertion of the words “acting reasonably” 

is inappropriate and not warranted. The Board will deal these arguments and 

submissions further on. 

EVIDENCE AND SUBMISSIONS 

The Zoning By-law Amendments 

[4] On consent of all the Parties, the City’s planner, Derek Waltho provided planning 

evidence on the three ZBAs which are provided as Exhibits 10-12. Mr. Waltho gave the 

planning opinion that the three ZBAs implemented Official Plan Amendment (“OPA”) 

156. OPA 156 is the secondary plan for this area that was adopted by Council in June 

of 2011. It was his opinion that the ZBAs conformed to the applicable Official Plans and 

represented good planning. Mr. Waltho recommended to the Board that it approve only 

Metro’s ZBA on its lands zoned for employment uses as this ZBA did not involve the 

provision of s. 37 benefits (Exhibit 11). The remaining two ZBAs dealt with mixed-uses 

including residential on lands owned by both Proponents (Exhibits 10, 12). It was his 

recommendation that approval of the remaining ZBAs be withheld pending the 

execution and registration of the s. 37 Agreements.  
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The Section 37 Agreements 

[5] The Proponents’ counsels led by Mary Flynn-Guglietti submitted that where 

discretion is applied by the City staff it must be done in a “reasonable” manner. She 

identified a number of clauses in the proposed s. 37 Agreement where “reasonable” 

should be inserted (Exhibit 17). Ms. Flynn-Guglietti argued that the insertion of “acting 

reasonably” in those clauses brings clarity and would prevent staff from inserting a 

political dimension into the decision making process to the detriment of the Proponents. 

She argued that it would be decades before the full build-out of these developments 

occur. Key officials may change over time and this may bring uncertainty to the staff 

decision making process.  

[6] Ms. Flynn-Guglietti submitted that the Board does have the jurisdiction to alter 

wording contained in the s. 37 Agreement when the Parties cannot agree. She 

submitted that this authority flows from the Board’s zoning powers under s. 34 of the 

Act. Ms. Flynn-Guglietti argued that the Board can alter the wording of a s. 37 

Agreement since the Agreement was a condition of the Board withholding its order on 

the proposed ZBAs. Additionally, it was her submission that the Board has the ancillary 

power under the Ontario Municipal Board Act (“OMBA”) that is similar to the ancillary 

power of the courts to determine quantum, application of benefits or wording of the s. 37 

Agreements. 

[7] Ms. Flynn-Guglietti presented to the Board a number of court cases which dealt 

with good faith. She submitted a review of the case law on the requirement to exercise 

contractual discretion reasonably. She argued that by inserting “acting reasonably”, if 

there is a disagreement in the future and the matter is litigated, the courts would look to 

the wording of the contract rather than the implied wording. The courts would look to 

whether the discretion of staff was done in a reasonable manner. She argued that staff 

could exercise its discretion in good faith but at the same time could be unreasonable.  

[8] The City’s counsel, Sharon Haniford submitted that the Board does not have the 

jurisdiction to alter the wording of agreements made under s. 37 of the Act. She 

submitted that unlike the authority given to the Board under the Act for appeals dealing 

with official plans, zoning, minor variances, plan of subdivision and site plan, s. 37 of the 

Act does not contain any appeal mechanism for a proponent to appeal an agreement. 

She argued that if the legislature had intended that such agreements could be appealed 

to this Board it would have done so. She submitted that nothing in the Act directs the 
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Board to alter or change the wording in an agreement made pursuant to s. 37. She cited 

the rules of statutory interpretation.  

[9] Leaving the jurisdictional issue aside, Ms. Haniford argued that the insertion of 

“acting reasonably” into certain clauses in s. 37 agreement would become very 

problematic for the City. It would enable the Proponents to challenge any discretionary 

decision of City staff and encourage litigation in the courts. She submitted that it is the 

duty of staff to act reasonably, fairly and in good faith in discharging their duties. She 

submitted that City staff must be given the unfettered discretion to act reasonably in the 

discharge of their duties and that it is not necessary to insert these words in those 

clauses.  

[10] Ms. Haniford submitted that there must be certainty and finality in the s. 37 

Agreements. Inserting “acting reasonably” in the certain clauses as the Proponents 

want would fetter the discretion of staff and increase the potential for litigation in the 

courts. She argued that if the Proponents disagreed with any future discretionary 

decision of staff they have the remedy of litigating the matter in the courts. The courts 

will look at the reasonableness of the decision taken even when that term is not in the 

contract. Ms. Haniford presented a number of court cases in support of the City’s 

position. She submitted that the City has drafted and executed many s. 37 Agreements 

with developers and there has not been an issue of concern over City staff exercising 

their discretion in such agreements.  

FINDINGS OF THE BOARD 

[11] The Board finds that it does not need to make a finding on the jurisdictional issue 

with respect to altering the wording of s. 37 Agreements as the parties have urged the 

Board to do and within the narrow parameters as framed in their submissions. 

[12] In its decision issued on March 26, 2012, the Board approved the proposed 

ZBAs but withheld its order pending fulfillment of certain conditions which included the 

execution of a s. 37 Agreement. When an appeal of a proposed ZBA comes before this 

Board, it can allow the appeal if it is satisfied that the ZBA conforms to the applicable 

OP; it is consistent/conforms to the provincial plans; and it represents good planning. 

What is most important to the Board is its obligation to make an independent finding that 

the proposed planning instrument represents good planning and is in the public interest. 
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The finding of good planning would include consideration of the conditions of its 

approval which in this instance included the execution of a s. 37 Agreement. 

[13] The Board has to be satisfied with the overall intent and purpose of the s. 37 

Agreement before it can clear this outstanding condition of approval of the proposed 

ZBA.  The Board can determine through its zoning powers whether the Agreement is 

satisfactory. 

[14] The Board finds that it is unnecessary to include the words “acting reasonably” in 

the Agreement as the Proponents would want. City officials are expected and entrusted 

to act in good faith in carrying out their duties and responsibilities. It is the Board’s view 

that this would include acting reasonably when implementing the terms of a significant 

financial agreement that serves to benefit the municipality.  

[15] It is the Board’s finding that the relief sought by the Proponents is in itself not 

reasonable. City staff should be given the discretion to act reasonably in the discharge 

of their duties. City officials are entrusted to act reasonably, fairly and in good faith in 

discharging their duties. If the Proponents disagreed with the reasonableness of any 

decision taken by a City official in fulfilling the terms of the s. 37 Agreement, they can 

litigate this in the courts.  

[16] With respect to Metro’s proposed ZBA on its employment lands, the City did not 

object to its contents as it did not involve the provision of s. 37 benefits. The Board will 

allow the appeal in part as it relates to this particular ZBA.  

ORDER 

[17] The Board Orders that:  

1. With respect to the appeals of Metro, the Board allows the appeal in part and 

Chapters 320 and 324 of the Etobicoke Zoning Code is amended as set out in 

Attachment 1 to this Order.  

2. With respect to the remaining zoning appeals of Metro and Azuria, the Board 

continues to withhold its Order pending fulfillment of the conditions contained 

in its decision issued on March 26, 2012.   
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“Jason Chee-Hing” 
 
 

JASON CHEE-HING 
MEMBER 
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