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DECISION DELIVERED BY BLAIR S. TAYLOR AND ORDER OF THE TRIBUNAL
INTRODUCTION
[1] Ontario brought a Motion for a determination as to whether the Tribunal has jurisdiction under the Expropriations Act to determine whether the flooding of the access road owned by the City, and of the Claimant’s property at 717 Trim Road (the “Property”) constitutes “constructive expropriation” or “injurious affection” by Ontario.  
[2] While the City attended the Motion, it did not participate.
DECISION

[3] For the reasons set out below the Tribunal will allow the Motion as it finds that the Tribunal has no jurisdiction with regard to the claim against Ontario pursuant to the Expropriations Act.
THE CLAIM

[4] On or about July 5, 2019 the Claimant filed a Statement of Claim against Ontario and the City.  
[5] For the purpose of this decision the Tribunal will set out in full the claim (Exhibit 1, Tab 2(F), page 1:
[6] The Claimant claims:
a. Injurious affection and nuisance resulting from the taking of land which caused water damage to their real property (Schedule B) and content (Schedule A) from the flooding events in 2017 at 717 Trim Rd in Orleans for $334,331.07.
b. Injurious affection and nuisance resulting from the taking of land which caused water damage to their real property and content from [a] 2019 event at 717 Trim Rd in Orleans.  Although the Plaintiff was able to better prepare and mitigate some damages, please note the damage assessment is ongoing and still not completely assessed at time of claim.  The Claimant will rely on this Honorable [Tribunal] to award damages deemed just. (Schedule D).
c. Cost of emergency relocating and living expenses of $50,000.00 for +- 15 months over 10 years.

d. Punitive, pain and suffering for intermittent loss of access over 10 years of ownership $200,000.00.
e. Damages relating to stigma, marketability and long-term loss of value due to complete and continued lack of access for extended periods estimated at $793,139.21. (Schedule C).

f. Damages to date related to higher insurance premiums of $5,000.00.

g. Damages for the continuance of higher insurance rates.

h. Pre- and post-judgement interest.

i. Cost of this action on an indemnity scale together with HST.

j. The Claimant request[s] that the Respondent raise the entire road/right of way at a prudent elevation to prevent year after year flooding of the roadway.

k. Such further and other relief as this Honorable [Tribunal] deems just. 
STATED CASE AND AGREED STATEMENT OF FACTS
[7]  At the Tribunal’s Pre-hearing Conference of October 10, 2019 counsel for the City and Ontario indicated that they were each considering motions and they suggested that discussions take place with the Claimant to attempt to narrow the issues raised by the Statement of Claim.  
[8] The Motion Record at Exhibit 1, Tab 2 contains the Stated Case and Agreed Statement of Facts which for the purposes of this decision the Tribunal sets out in full:
THE FOLLOWING CASE is stated for the opinion of the Tribunal:

1. The Claimant, Alexandre Morin (“Morin”), is the owner of a property municipally known as 717 Trim Road in the City of Ottawa (the “Property”).

2. The Property is located on Petrie Island on the Ottawa River.  Access to the Property is by a registered right of way (RR8594B), attached as Exhibit “A”.  Most of the right of way is now known as Trim Road (the “Access Road”) which is owned by the City of Ottawa (the “City”).

3. There is a flooding easement granted to Her Majesty the Queen in Right of the Province of Ontario (“Ontario”) which was registered on title to the Property and the property servicing the Access Road on May 5, 1969 as Instrument RR19542B19 (the “Flooding Easement”).  The Flooding Easement, attached as Exhibit “B”, states in part, as follows:

[T]he Grantor1 hereby grants, conveys, transfers and confirms unto the Grantee2 her successors and assigns, to be used and enjoyed as appurtenant to the Grantee’s lands, the rights, privilege and easement in perpetuity to flood, overflow, erode or affect injuriously or otherwise the Grantor’s lands by raising, lowering, altering and/or fluctuating the level of the waters of the Ottawa River, and any other waters affected thereby, over the Grantee’s lands.

Provided that such level of natural flow does not exceed an elevation of 135 feet above mean sea level according to Geodetic Survey of Canada Datum at the existing Carillon dam or an equivalent for any other structure erected downstream from the said lands or an elevation of 136.5 feet at the Petrie Islands in the Ottawa River.

4. At the time that Ontario received the Flooding Easement, Ontario and Quebec, pursuant to the Ottawa River Water Powers Act 1943, attached as Exhibit “C”, had constructed dams on the Ottawa River for the purpose of generating electricity.

5. Pursuant to an Agreement Regarding Ottawa River Basin Regulation (the “Agreement”), the governments of Canada, Quebec, and Ontario established the Ottawa River Regulation Planning Board (the “Board”) in 1983 to ensure the integrated management of the principal reservoirs of the Ottawa River Basin.  The Board still operates.  Ontario appoints 2 of the 7 board members.  The Agreement established the Ottawa River Regulation Secretariat (the “Secretariat”), which is supervised by the Board.  A copy of the Agreement is attached as Exhibit “D”.

6. Attached as Exhibit “E” is a document from the Board which responds to the question as to the goal of the Board.

7. Morin took possession of the Property in January 2007.

8. Since 2009, the Access Road has flooded at different times of the year.

9. In January 2016, the Access Road flooded for some months.

10. In the spring of 2017, the Property and the Access Road flooded for some months.

11. In the spring of 2018, the Access Road flooded for some months.

12. Again, in the spring of 2019, the Property and the Access Road flooded for some months.

13. In 2016, 2017, 2018, and 2019, the flood levels exceeded the levels set out in the Flooding Easement.

14. The Claimant and Ontario agree to the facts set out above and for the authenticity of the documents made exhibits.  This agreement does not mean that the Claimant or Ontario necessarily agree as to the relevance of the agreed facts or the relevance of the attached documents.

15. The parties set out their positions regarding the claim in pleadings.  The Statement of Claim is attached as Exhibit “F”.  The Reply and Crossclaim of Ontario is attached as Exhibit “G”.

THE QUESTION for the opinion of the Tribunal is:

Does the Tribunal have jurisdiction under the Expropriations Act to determine whether the flooding of the Claimant’s Property and the Access Road constitute[s] a “constructive expropriation” or an “injurious affection” by Ontario?

THE RELIEF SOUGHT ON THE DETERMINATION OF THE QUESTION STATED is a determination of whether the Tribunal has jurisdiction to determine the issues stated.  To the extent that the Tribunal does not have jurisdiction, Ontario asks for the Application as against it to be dismissed.  To the extent that the Tribunal does have jurisdiction, Morin asks that the Application proceed.
ONTARIO’S POSITION
[9] It is the position of Ontario that the Tribunal lacks jurisdiction to determine the Claimant’s Claim against it for the following reasons: 
· The Tribunal is a creature of statute created by the Local Planning Appeal Tribunal Act (“LPATA”);
· LPATA gives the Tribunal exclusive jurisdiction in all matters that are conferred upon it by statute;
· The Claimant brings his Statement of Claim pursuant to the Expropriations Act;
· For the Tribunal to have jurisdiction under the Expropriations Act there must be either an expropriation or injurious affection as defined under the Expropriations Act;
· Notwithstanding the fact that there has been flooding on the Property subsequent to the Claimant’s purchase in 2007, Ontario denies that the flooding constitutes a “taking”;
· That the Claimant has retained ownership of the Property; 

· That as the flood waters receded, he had use of the Property; 

· That in order for there to be a “taking” the expropriating authority must acquire a beneficial interest in the Property and all reasonable uses of the Property must be removed; 

· That the only interest Ontario has in the Property is the flooding easement that was granted by a predecessor in title on May 5, 1969;
· Apart from that easement right, Ontario has no interest in the Property and the Claimant can still use the Property when the flood waters recede;
· That the Tribunal does not have the jurisdiction to determine whether there has been a breach of the flooding easement;
· That while the Tribunal has jurisdiction under the Expropriations Act to determine claims for injurious affection in certain circumstances, those circumstances do not apply to this case; and
· Where there has been no expropriation, injurious affection may arise from construction undertaken by a statutory authority.  However, in this case there has been no construction undertaken by Ontario.  
· Consequently, there is no injurious affection claim for which the Tribunal would have jurisdiction.
CLAIMANT’S POSITION
[10] The Claimant filed a Response found at Exhibit 2. 
[11] He submits that the Tribunal has jurisdiction to determine if Ontario “constructively expropriated” or caused injurious affection to the access road, Property and restrictive covenants found in Instrument RR19542B19.  The Claimant states that he brings this proceeding pursuant to the Expropriations Act and the Lakes and Rivers Improvement Act.

[12] In fact, paragraph 5 of the Statement of Claim provides: “Most of the pleadings herein rely upon the Expropriations Act, … the Lakes and Rivers Improvement Act, … and the Road Access Act…”

[13] The Statement of Claim in its Introduction (Exhibit 1, Tab 2, F, page 3) states: “Please accept the term “Flooding” as the Respondent [Ontario] occupying the Claimant’s land, right of way/access road and property.”
[14] With regard to the Lakes and Rivers Improvement Act the Claimant relies on section 93 which is found at Exhibit 2 (EE) which states the following: “A person to whom section 92 applies may expropriate land for the purposes mentioned in section 92.”

[15] From Exhibit 2 (MM) again from the Lakes and Rivers Improvement Act he quotes section 5(1) which states: “The Expropriations Act applies where anything done under this Act constitutes an expropriation or injurious affection within the meaning of that Act.”

[16] Further the Claimant submits that the Ottawa River Waters Power Act (1943) is administered through the Lakes and Rivers Improvement Act by Ontario and it provides Ontario with the statutory authority to alter the level and flow of the Ottawa River for the purpose of creating hydro electricity and that Ontario through the Lakes and Rivers Improvement Act, section 14 prohibits the construction of a dam on any lake or river without the Minister’s written permission for the location of the dam and its plans and specifications thereby being in a position to ensure that the dams are suitably located, constructed and operated and maintained.

[17] With regard to the argument of “constructive expropriation” the Claimant submits that during the flooding of its access road and Property, all reasonable uses were removed; that during the flooding, the use and purpose of the Flooding Easement was removed; that Ontario has the benefit of the Flooding Easement but exceeded the limits that are set out in the Flooding Easement and thereby removed all rights and benefits enjoyed by the Claimant.  This, the Claimant alleges is how Ontario did acquire a beneficial interest in the access road, the Property and restrictive covenants by removing all of the Claimant’s property rights.
[18] With regard to injurious affection, the Claimant argues that while the definition of injurious affection (where there has been no property taken) relies on the “construction and not the use of the works by the statutory authority”, that this Tribunal should give the Expropriations Act a broad and purposive reading to consider the production of hydro electricity as the “use” of the work, and that management of flow, level altering and channelization be considered as the “construction”. 
[19] In this regard the Claimant points to Ontario Regulation 454/96, Exhibit 2, Exhibit JJ under the heading “Construction” wherein section 2.(1) provides that approval is required to a) construct a dam; b) to make alterations or improvements or repairs to the dam; c)(iii) channelizing a river or stream, and thus the Claimant alleges that the Property has been injuriously affected and that it would be unfair and unreasonable that the Claimant should be expected to bear the disproportionate burden of damages which he alleges flows from the interference with the use and enjoyment of rights and land caused by watershed management decisions.

ONTARIO’S RESPONSE

[20] Ontario’s Response is briefly summarized as follows: 
· The Ottawa River Water Powers Act of 1943 was passed for the purpose of coordinating between Ontario and Quebec the construction of dams on the Ottawa River for the purpose of generating electricity;
· In 1969 the then owner of the Property granted a Flooding Easement to Ontario which easement permitted flooding and injurious affection to the Subject Property provided that such level of “natural flow” did not exceed 136.5 feet at the Subject Lands in the Ottawa River;
· In 1983 Canada, Quebec and Ontario entered into an agreement to establish the Ottawa River Regulation Planning Board the purpose of which is to ensure the integrated management of 13 principal reservoirs of the Ottawa River Basin and Ontario appoints two of the seven members of the Board;
· Annex 1 to the 1983 Agreement sets out the operators of the 13 principal reservoirs and Ontario does not operate any of the reservoirs. 

· The mandate of the Ottawa River Regulation Planning Board is to ensure integrated management/operative of the flow from the principle reservoirs of the Ottawa River Basin;
· The dams in the Ottawa River are ‘run of the river dams’ for hydro electric purposes and not designed for flood control;
· The Ottawa River Regulation Planning Board Report after the 2017 Spring Flood explained that unusually heavy rainfall coincided with melting snow that had already saturated the ground and swollen waterways generated exceptional volumes of water in the Ottawa River Basin;
· Ontario has not sent a Notice of Expropriation with regard to the Property;
· Ontario has not undertaken any construction in connection with expropriation which would affect the Property;
· That any claim by the Claimant that there has been a breach of the Flooding Easement should be directed to the Superior Court of Justice for Ontario;

· That, as there has been no expropriation, and no construction by Ontario, and that there is no definition for “constructive expropriation” or “defacto expropriation” in the Expropriations Act, the Tribunal has no jurisdiction with regard to this matter.

CASE LAW
[21] The Supreme Court of Canada in Canadian Pacific Railway Co. v. Vancouver (City), 2006 SCC 5 (CanLII), provided this guidance with regard to defacto expropriation: “For a defacto taking requiring compensation at common law, two requirements must be met: (1) an acquisition of a beneficial interest in the property or flowing from it, and (2) removal of all reasonable uses of the property.”

[22] The Supreme Court of Canada in Antrim Truck Centre Ltd. v. Ontario (Transportation) 2013 SCC 13, (CanLII), [2013] 1 SCR 594 (“Antrim”) provided this guidance with regard to injurious affection:

5 The Ontario Expropriations Act, RSO 1990, c. E.26, provides a right to compensation for injurious affection on certain conditions:  section 21.  Where none of the claimant’s land is expropriated the Act provides a right to compensation for “such reduction in the market value of the land to the owner, and … such personal and business damages, resulting from the construction and not the use of the works by the statutory authority as the statutory authority would be liable for if the construction were not under the authority of statute”:  section 1(1).  Thus, in order to recover under the Act, the claimant has to meet these three statutory requirements which are often referred to as the requirements of statutory authority, actionability, and construction and not to use… 
[23] In the Antrim case the construction there was the 417 Highway.
[24] In this case the Claimant submits that “any management of flow, level altering, and channelization be considered as “construction””.
[25] The Claimant relies on the Lynch v. St. John’s (City), 2016 NLCA 35 (CanLII) (“Lynch”) wherein the Newfoundland and Labrador Court of Appeal found that there had been a constructive expropriation by the City with regard to the development of their lands.  
[26] Ontario responds that the appropriate case law is Har Jo Management Services Canada Ltd. v. York (Regional Municipality) 2018 ONCA 469 (CanLII) (“Har Jo”) a decision of the Ontario Court of Appeal in 2018.

COMMENTARY
[27] The Tribunal’s starting position for this matter is in LPATA section 2(1) whereby the Ontario Municipal Board is continued under the name of the Local Planning Appeal Tribunal, and the Local Planning Appeal Tribunal is therefore a provincially created, administrative, tribunal. It is not a court of law and has no jurisdiction except that which is provided by statute.
[28] Next the Tribunal turns to section 1 of the Expropriations Act which provides definitions including the following:

“Expropriate” means the taking of land without the consent of the owner by an expropriating authority in the exercise of its statutory powers.”

“Injurious Affection” means … (b) where the statutory authority does not acquire part of the land of an owner, 
(i) such reduction in the market value of the land of the owner, and 
(ii) such personal and business damages, resulting from the construction and not the use of the works by the statutory authority as the statutory authority would be liable for if the construction were not under the authority of a statute… 
“Tribunal” means the Local Planning Appeal Tribunal.

[29] Section 2 states that despite any general or special act, where land is expropriated or injurious affection is caused by a statutory authority, the Expropriations Act applies.

[30] The Tribunal would note that the definition section of the Expropriations Act does not define “constructive expropriation” nor does it define “defacto expropriation”.

[31] The Tribunal observes that in Lynch the matter was begun as a civil action for a declaration that the property had been constructively expropriated.  The Trial Judge dismissed the action and the Claimant appealed to the Court of Appeal.

[32] What was not dealt with in Lynch by the Court of Appeal was the jurisdiction of an administrative tribunal to deal with a claim of constructive expropriation.
[33] In Har Jo, the Appellant’s property was damaged by flooding and the flooding came from adjacent land that the responding municipality had expropriated for a construction project.  While the Appellant had instituted proceeding before the Ontario Municipal Board claiming damages for injurious affection in respect of that expropriation, it had also begun an action in the Ontario Superior Court for damages against the Respondent.  The respondent brought a Motion to dismiss the claim as the Ontario Municipal Board had exclusive jurisdiction with regard to injurious affection pursuant to the Expropriations Act.

[34] The Ontario Court of Appeal found that the Motion’s Judge had erred in two ways in dismissing the claim against the respondent:

21 … In my view he erred in two ways:  first in law, by not considering whether an action in Superior Court would be an appropriate means to seek a remedy; and second, by misapprehending the evidence of the appellant’s lawyer, which explained why up to June 26, 2013 the appellant believed that a claim before the OMB would be an appropriate means to seek a remedy for the flooding damage. 

24 … This explanation is based on provisions of the Expropriations Act that provide for damages for injurious affection to landowners affected by an expropriation, and which give the OMB exclusive jurisdiction to award such damages.  I refer to the definition of “injurious affection” in s. 1(1), the right to claim damages for injurious affection provided by ss. 21 and 26, and the exclusive jurisdiction of the OMB to adjudicate the claims under s. 29(1), as well as s. 36 of the Ontario Municipal Board Act. …

33 If in fact the flooding damage was caused by the respondent’s construction activities, there is no jurisdiction in the Superior Court to establish such a claim.  It is only if some other activity taken by the respondent or for which it is responsible caused the flood damages, that a claim is compensable through an action against the respondent in Superior Court. (Emphasis added)
FINDINGS
[35] With regard to the unique circumstances of this case, the Tribunal makes the following findings:
· There are no provisions in the Expropriations Act with respect to constructive expropriation or defacto expropriation;  
· Ontario has not expropriated any lands in the vicinity of the Property in the recent past; 

· Ontario has undertaken no construction activities in the vicinity of the Property;  
· The management of the Ottawa River flow is done by others; 
· While the Claimant relies on Lynch, that is a case of constructive expropriation or defacto expropriation, dealt with by the courts; and  
· The Tribunal prefers the Ontario Court of Appeal decision in Har Jo which clearly sets out the jurisdiction of the Tribunal with regard to flooding matters arising from the construction from a previously expropriated property and also sets out the jurisdiction of the Superior Court of Ontario with regard to some other activity taken by a respondent or for whom it is responsible, which may be compensable through an action in Superior Court.
[36] Finally, while the Claimant may allege that the flooding to the Property exceeded the parameters set out in the Flooding Easement, that is not a matter over which the Tribunal has jurisdiction.  That is an action that properly should be brought before the Superior Court.

[37] Moreover, the Tribunal has examined other areas of the Statement of Claim which it finds corroborates its finding that it does not have jurisdiction in this matter.  More specifically the Tribunal notes:
· Claims for punitive, pain and suffering for intermittent loss of access. (Paragraph 1d);

· That the Tribunal direct/order the Respondent to raise the entire road/right of way at a prudent elevation to prevent year after year flooding of the roadway (Paragraph 1j);

· That Ontario had a contractual obligation to maintain the water levels at or under the maximum allowable level of 136.5 feet and that it failed to do so (Paragraphs 46 and 47);

· The Claimant alleges that the negligence and carelessness of the Respondent resulted in severe damage to the Property and contents; (Paragraph 66); and
· The Claimant alleges the negligence and carelessness of the Respondent have caused extreme financial and psychological hardship; (Paragraph 67).
[38]  All these claims lead the Tribunal to note that such allegations of breach of contract, of negligence and carelessness, and damages for pain and suffering are, in this context, not in the purview of the Tribunal.

[39] As a result, while the Tribunal understands that the Claimant appears to have experienced considerable difficulties with regard to access to and damage to the Property, the Tribunal has no alternative but to find that this Tribunal has no jurisdiction with regard to this claim against Ontario.  
[40] Accordingly, the Tribunal allows the Motion, as it finds that it has no jurisdiction under the Expropriations Act to determine whether the flooding of the Claimant’s Property and access road constitutes constructive expropriation or injurious affection by Ontario.

[41] This is the Order of the Tribunal.

“Blair S. Taylor”

BLAIR S. TAYLOR
MEMBER
If there is an attachment referred to in this document,

please visit www.elto.gov.on.ca to view the attachment in PDF format.
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