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DECISION DELIVERED BY M.C. DENHEZ AND ORDER OF THE BOARD

1. INTRODUCTION

[1]
This dispute over electoral structure illustrates that some municipal amalgamations have run more smoothly than others. 
[2]
In 1998, the Provincial Government of the day created the Township of Stone Mills ("the Township") by combining three rural municipalities, one of which had more population than the other two combined. For years, there has been controversy over alleged unfairness in their relative representation, in the wards represented on the amalgamated municipal Council.

[3]
Recently, a bare majority on Council voted to adopt a By-law dissolving the ward structure, in favour of all Council elections being at large. Todd Hartin ("the appellant") appealed that decision to the Ontario Municipal Board ("the Board"), under s. 222(4) of the Municipal Act.

[4]
At the Board hearing, the Township was represented by counsel, with the support of planner Gregory Newman. The appellant's agent was another ratepayer, Geoffrey Schimmel. There were four participants, including a dissenting Councillor.

[5]
The Board commends both sides on their eloquent defense of their respective visions of municipal democracy. Indeed, given the current troubling figures on voter turnout in this Township, the Board could only wish that those admirable energies could be translated into galvanizing the electorate. As for the immediate question at hand, the Board has carefully considered all the evidence, the decision of Council, the supporting information/material thereto, and the submissions of both sides. The Board is compelled to agree with the majority on Council, and with the expert evidence, that the status quo is untenable. A vote in one part of the Township is worth over 2½ times a vote in another part. That would not be normally considered an acceptable deviation from voter parity; and the Board found no extenuating circumstances, notably distinctive "communities of interest", sufficient to maintain it. 
[6]
If there had been some fundamental flaw in the By-law's preparation, the appellant's case might have been more compelling; but the Board did not find any shortcomings to be significant. Alternatively, if the changeover to elections at large had raised a significant concern about loss of representation for specific "communities of interest" (as the Supreme Court of Canada described them), then that too would have cast doubt on the merits of the By-law; but the Board was not persuaded that any such "community of interest" was at risk of losing its representation here. The appeal is dismissed. The details and reasons are set out below.

2. BACKGROUND AND CONTEXT

[7]
The Township is comprised of shield country to the north (sparsely populated), and farmland to the south, with part of the population gravitating to the corridor near Highway 401. 
[8]
Throughout the Township, the populated areas are characterized by farms and establishments characteristic of Ontario rural areas, interspersed with villages and hamlets. The Board finds no major natural boundaries or significantly distinctive areas in terms of economy, occupation, history, language, minorities, perspective or way of life.
[9]
On January 1, 1998, the Provincial Government of the day amalgamated:
	1.
	The former Village of Newburgh (“Newburgh"); the Municipal Property Assessment Corporation (MPAC) estimates its current population at 701, or 8% of the current Township population.

	2.


	The former Township of Sheffield ("Sheffield"); MPAC places its population at 2862, or 31% of the current Township population. Its population centres are Tamworth and Erinsville.

	3.
	The former Township of Camden East ("Camden East"). MPAC places its population at 5655, or 61% of the current Township population. Its population centres are Camden East, Yarker, Centreville, Moscow and Enterprise.


[10]
The new Township of Stone Mills was organized into three wards:
	Ward 1:
	Newburgh, to be represented by one Councillor;

	Ward 2:
	Sheffield, to be represented by two Councillors; and

	Ward 3:
	Camden East, to be represented by three Councillors.


[11]
So there were six ward Councillors, plus a Reeve elected at large. The Board was told the current Reeve does not reside in any of the three wards, but owns property in Sheffield.
[12]
Under this arrangement, the Councillor from Ward 1 (Newburgh) represented about 700 people; Councillors from the former Sheffield each represented about 1400; and those from Camden East each represented about 1900.
[13]
Almost from the outset, this discrepancy in voting power elicited controversy. In August  2000, the then Reeve called for dissolution of the ward structure, in favour of elections at large. According to a Township staff report, public requests for dissolution of the ward system began in 2002. Linda Smith, a participant knowledgeable in local affairs, opined that a turning point occurred when a majority of Council voted to demolish a community centre in the settlement of Enterprise, in Camden East, because of concerns over mould; that decision, in her words, set off a "minor riot". She suggested that it was conventional wisdom, in some circles, to assume Councillor inattention – or even ignorance – regarding concerns of other wards. Mr. Schimmel used the phrase "geographical divide."
[14]
In May 2006, the Township hosted a public meeting on whether to dissolve the ward structure. This was immediately followed by a Council resolution, to put the question on the ballot for the 2006 election. There was deadlock: that resolution resulted in a 3-3 tie on Council, and was hence deemed defeated.

[15]
In November, 2009, a formal petition was presented to Council to dissolve the wards. The Board was told that, according to postal codes, petitioners were overwhelmingly from Camden East. Council placed the question on the ballot for the 2010 election: 

	Are you in favour of Elections at Large, that is, the dissolution of the Ward System…?


Only 29.8% of the electorate voted in that election. 
[16]
The vote on the ward system was essentially deadlocked: 1201 voters (51.7%) voted "yes", and 1123 (48.3%) voted “no”. One witness suggested that since the two Sheffield Councillors were acclaimed, the Sheffield turnout was unusually low; if its turnout had been normal, he suggested, the outcome in total might have been different. As it was, the different wards responded very differently to the question: 
•
60.1% of voters in Camden East voted to dissolve wards.
•
58.0% of voters in Sheffield voted against.
·      71.5% of voters in Newburgh voted against.

[17]
On December 17, 2012, Township staff submitted a 1½ page report entitled "Elections at Large", with a formal recommendation for same, to occur in the 2014 election. The report went on to offer a summary overview of four options: (a) all elections to be at large (recommended); (b) election of the Deputy Reeve to be at large; (c) reallocation of ward seats; and (d) all candidates (including those from different wards) being on a single ballot.

[18]
There was a public meeting in February, 2013 and in April, 2013, Council voted on By-law 2013-691, to dissolve the ward structure. Again, there was evidence of a “geographical divide” tending toward deadlock:

•    
the three Councillors from Camden East voted in favour.
·      the three Councillors from Sheffield and Newburgh voted against.
·      however, the Reeve broke the tie, in favour of the By-law.
[19]
Todd Hartin, a former Councillor, then appealed that By-law to the Board.
3. CRITERIA

[20]
The Board's jurisdiction, in ward matters, is set out in the Municipal Act: 

	222(1)
	Without limiting sections 9, 10 and 11, those sections authorize a municipality to divide or redivide the municipality into wards or to dissolve the existing wards.

	222(4)
	Within 45 days after a by-law described in subsection (1) is passed, the Minister or any other person or agency may appeal to the Ontario Municipal Board by filing a notice of appeal with the municipality setting out the objections to the by-law and the reasons in support of the objections.

	222(7)
	The Board shall hear the appeal and may, despite any Act, make an order affirming, amending or repealing the by-law.


[21]
Although there are no statutory criteria to guide this process, there is jurisprudence. The leading case is Re Provincial Electoral Boundaries (Sask.), (1992) 2 S.C.R. 158 (the Carter case), where the Supreme Court of Canada considered the fundamentals of electoral rights and systems of representation. The right to vote is set out at Section 3 of the Canadian Charter of Rights and Freedoms; and although the Charter specifies elections for the House of Commons and legislative assemblies (not municipal elections), the Board adopted this approach at the municipal electoral level.
[22]
In Carter, Madame Justice McLachlin (as she then was) stated the general principle of parity of voting power, followed by the exception for "communities of interest”: 

	
	To what extent, if at all, does the right to vote enshrined in the Charter permit deviation from the "one person – one vote" rule?... The purpose of the right to vote enshrined in s. 3 of the Charter is not equality of voting power per se, but the right to "effective representation"....

	
	What are the conditions of effective representation? The first is relative parity of voting power. A system which dilutes one citizen's vote unduly as compared with another citizen's vote runs the risk of providing inadequate representation.... The result will be uneven and unfair representation.

	
	But parity of voting power, though of prime importance, is not the only factor… Notwithstanding the fact that the value of a citizen's vote should not be unduly diluted, it is a practical fact that effective representation often cannot be achieved without taking into account countervailing factors. First, absolute parity is impossible. It is impossible to draw boundary lines which guarantee exactly the same number of voters in each district....

	
	Secondly, such relative parity as may be possible of achievement may prove undesirable because it has the effect of detracting from the primary goal of effective representation. Factors like geography, community history, community interests and minority representation may need to be taken into account to ensure that our legislative assemblies effectively represent the diversity of our social mosaic. These are but examples of considerations which may justify departure from absolute voter parity in the pursuit of more effective representation; the list is not closed.

	
	It emerges therefore that the deviations from absolute voter parity may be justified on the grounds of practical impossibility or the provision of more effective representation. Beyond this, dilution of one citizen's vote as compared with another's should not be countenanced. I adhere to the proposition asserted in Dixon, that "only those deviations should be admitted which can be justified on the ground that they contribute to better government of the populace as a whole, giving due weight to regional issues within the populace and geographic factors within the territory governed"…. 

	
	Effective representation and good government in this country compel those charged with setting electoral boundaries sometimes to take into account factors other than voter parity, such as geography and community interests.… To insist on voter parity might deprive citizens with distinct interests of an effective voice and legislative process….


ANALYSIS
 

1. Introduction 

[22]
The respective positions were relatively straightforward, and lucidly presented by both sides. The Township argued:

•
that elections at large would be consistent with voter parity, 
• 
and that there were no sufficient geographic or demographic idiosyncrasies to justify maintaining these wards as instruments of effective representation. In the words of the planner Mr. Newman, "there is no unique community of interest that would warrant retaining the ward structure."
[23]
The appellant replied that the By-law should simply be repealed, on the grounds that: 
•
the process was flawed, 
• 
and the outcome created risks of aggravating the "geographic divide" in Council, and of inattention to the concerns of various geographic areas. 
[24]
The Board is mindful of several considerations. First, it is guided by the Carter Case, which stands for the proposition that effective representation has two main components. The “first condition" of "prime importance" is "relative parity of voting power". The second is the exception – though a critical one – that there must nonetheless be proper accommodation for "communities of interest." Those "communities of interest", however, must correspond to certain criteria: “Deviations from absolute voter parity may be justified on the grounds of… more effective representation. Beyond this, dilution of one citizen's vote as compared with another's should not be countenanced.”
[25]
The question is urgent, not only because of the lead-up to the 2014 municipal elections, but also because over 70% of the electorate failed to vote in the last Township elections. That situation demands concerted effort to improve the democratic process.

[26]
Yet another consideration is the apparent deadlock. Over the last years, both Council and the electorate have been evenly balanced on this issue – leading to apprehension that without decisive action, this issue will continue to hamper Council for years.
2. Process

[27]
The appellant said By-law 2013-691 should be overturned because of a failure of due process, on several grounds. He said there was a numbering typo in the public notice for the By-law, and the question on the ballot in 2010 had differences in wording from what had been approved by Council. He added that this wording on the ballot was confusing to some voters, and that Council had failed to canvass public opinion throughout the Township.

[28]
The Board did not find those arguments compelling. The question on the ballot was straightforward enough for the purposes at hand. Furthermore, there was no evidence that either the notice or the consultation by the Township fell short of statutory requirements or that the public was in any way misled.

[29]
A procedural argument of greater consequence was the appellant's contention that "Councillors did not receive adequate research." Indeed, a dissenting Councillor, Todd Steele, suggested that, in the lead-up to Council's vote on the By-law, the information available to Council had been “minimal” (a 1½ page staff report) – far more scanty, he said, than the information outlined at the Board hearing.

[30]
That is not to be taken lightly. Although the Municipal Act imposes essentially no information requirements, Carter gives two indications that there is a minimum threshold, in terms of process and analysis, below which one should not descend:

• 
Carter included a finding that, in that situation, the “process was fair”; no such finding would have been necessary if fairness of “the process” were irrelevant. 
• 
Similarly, when Carter said that there were “factors other than equality of voting power which figure in the analysis”, that statement clearly presupposed that some “analysis” did exist in the first place. In particular, if the purpose of ward redistribution is to improve effectiveness of representation, one would normally expect at least some thought suggesting that it met that objective – and did not accomplish the diametric opposite. 
[31]
By that reasoning, it was suggested that the staff report to Council of only 1½ pages was procedurally insufficient in both the quantity and quality of its process and analysis.

[32]
On consideration, the Board finds a preliminary distinction between proposals to reorganize ward structure, and proposals to dissolve it. A reconfiguration of ward boundaries is intrinsically more complex than their elimination: the latter does not require weighing the resulting voter parity. Elections at large are, by definition, the quintessential exercise in voter parity.

[33]
That has implications for the preliminary “analysis” that would be expected to underpin such a Council decision. There was no need for the report to delve into detailed analysis of scenarios, notably alternative geographic boundaries and their respective impact. For that matter, the Board was shown no information which, had it been disclosed to Council, would have likely induced Council to defeat the By-law.

[34]
In short, for the specific purposes of the ward dissolution By-law, the Board found nothing significantly flawed in the quantity or quality of the information at Council's disposal. The By-law does not fail on "process" grounds.
3. Substantive Outcome
[35]
Turning to the merits of the By-law, Carter addressed the topic of electoral boundaries in two parts: the general principle of voter parity and the exceptions for communities of interest. The Board considers the question in that order.

[36]
In the Board's view, the disparity in voting power under the current structure is dramatic. Although other municipalities sometimes have ward-to-ward deviations from voting parity in the range of 20 – 30%, here, the digression is many times that. Mathematically, a vote in Newburgh is worth over 2½ times a vote in Camden East. In the words of counsel for the Township, "the status quo does not meet the test of effective representation and voting power." The Board is compelled to agree that here, the scale of the deviation is troubling.

[37]
The next question is whether such deviation can nonetheless be justified, in the name of effective representation for communities of interest. According to Carter, certain deviations could be upheld on the basis of “geography, community history, community interests and minority representation”, though “the list is not closed”. 

[38]
Carter did not explain how distinctive such a "community" needed to be, in order to qualify. One could argue that every neighbourhood – or even every household – represents its own "community of interest", geographically and otherwise. That does not mean they are all entitled to deviations from voter parity. On a purposive reading, one must remain mindful of the objective specified in Carter, namely to avoid arrangements which "deprive citizens with distinct interests of an effective voice in the legislative process."

[39]
The question is therefore whether the ward structure reflects "distinct interests" in the citizenry. That is where the Board encountered an evidentiary problem in the appellant's case. The Township insisted that these geographic areas had "no unique community of interest"; the problem is that the evidence left that assertion essentially uncontradicted.

[40]
The Board was not shown how, thanks to “geography, community history, community interests and minority representation”, the “interests" were intrinsically "distinct" in, say, Newburgh as opposed to Yarker or Tamworth. Similarly, although the Board was told, for example, that Erinsville had been founded by Irish settlers, the Board was not told how that characteristic would translate into "distinct interests" justifying a deviation in voting arrangements.

[41]
The same is true of the rest of the evidence. Although there were differences in nuance, from one geographic part of the Township to another, the Board was not shown how those amounted to a perspective sufficiently distinct that it met Carter's description of a community of interest – notably one that might warrant exceptional treatment.

[42]
In short, the Board was unable to find the kind of extenuating circumstances which would justify maintaining the pre-existing voting structure, and its dramatic deviation from voter parity. The Board finds that this is not a situation calling for Board intervention to overturn Council's By-law.

[43]
However, that is not entirely the end of the matter. In essence, the appellant's underlying argument related less to Newburgh and Sheffield constituting recognizably distinct "communities of interest”, than it was about a more fundamental apprehension. 
[44]
That apprehension, hardly unique to this Township, was that the municipal political process could fall victim to what some people call "backyard politics," whereby localized political machines get their candidate elected to serve strictly local interests, while the broader public interest languishes out of sight and out of mind. Here, the Board was told that, with 61% of the electorate, Camden East was expected to dominate municipal elections, to the exclusion of other areas, with consequences for the public agenda: "The statistical likelihood of Councillors being from Camden, will result in voting weight that mitigates the opportunity for the other two wards to present issues or opinions."

[45]
Counsel for the Township responded by challenging the premise that the "geographic divide" would necessarily characterize Council deliberations in the future. 
[46]
He said that key areas for Council attention, notably roads and services, are already organized on a Township-wide basis, and offer little opportunity for localized favouritism. Furthermore, each Councillor's Oath of Office is to the Township as a whole. There was no evidence, he said, on which to presuppose that future Councillors would simply disregard all those formal responsibilities, and vote exclusively on the basis of interests in their own backyard. 
[47]
Again, the Board is compelled to agree; as a matter of law, bad faith is not presumed in legal matters generally, nor in municipal politics in this instance. Although the Board finds nothing frivolous in the appellant's apprehension (it is a concern in many municipalities), the solution is for an informed electorate to exercise vigilance, rather than for the Board to reinstitute a lopsided electoral process.

[48]
That is not to suggest that the choice made by the majority on Council is a panacea. It necessarily comes at a cost to the grass-roots nature of municipal politics. Although, as Ms. Smith said, the traditional mainstay of municipal politics is that "I want to vote for someone I know", elections at large are difficult for candidates and voters alike: candidates must campaign over a wider area, and it is more difficult for them to get to know the voters – and for the voters to know them. The new electoral process, on which Council has embarked, will have its own challenges – and critics – but it is a judgment call on which the Board finds no grounds to intervene.

[49]
Finally, the Board shares Ms. Smith's preference for finality, when she said, "we want a decision made, that will put this to bed." The Board can only hope that by putting this political question behind it, Council will be in a better position to address the substantive day-to-day issues of the people of the Township, without recurring deadlock.
ORDER
[50]
This appeal was presented with eloquence, skill and conviction. However, on the basis of the guidance provided by the Supreme Court of Canada, the Board finds no 
sufficient grounds on which to reverse Council's decision. The appeal is dismissed. 

“M.C. Denhez”

M.C. DENHEZ

MEMBER 

