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DECISION DELIVERED BY C. CONTI AND ORDER OF THE TRIBUNAL
INTRODUCTION

[1] This is the decision for an appeal by 179 Sheppard Ave. Ltd. and 181 Sheppard Ave. East Ltd. (“Appellant”) against the refusal by the City of Toronto (“City”) regarding applications for amendments to City Zoning By-laws No. 7625 and No. 569-2013 and for site plan approval to permit the development of a nine storey mixed use building at 179 and 181 Sheppard Avenue. 
[2] It should be noted that Greg Smith attended the hearing on behalf of Tilzen Holdings Limited on a monitoring basis only. Tilzen Holdings Limited presented no evidence, and Mr. Smith did not question witnesses or make submissions. 
[3] In addition to the appearances noted above, Mehran Kasravi, Shojaddin Tabibzadeh, Tom Hadock, Pat Foley, Jana and Juan Seymour, and Jeff Oulahen, all participants in the appeal, attended the hearing. 
[4] The site consists of two adjacent properties with the municipal addresses of 179 and 181 Sheppard Avenue East on the southwest corner of Sheppard Avenue and Willowdale Avenue. The property has frontage of approximately 120 metres (“m”) on Sheppard Avenue and a depth of approximately 27 m along Willowdale Avenue. A single storey commercial building is located on 179 Sheppard Avenue East occupied by the Beer Store and a vacant single storey commercial building is on 181 Sheppard Avenue East.  
[5] The area is generally characterised by commercial uses along the Sheppard Avenue  frontage with low-rise residential development behind. Commercial and office uses extend up Willowdale Avenue north of Sheppard Avenue. Building heights in the immediate vicinity are generally in the one to three storey range. 
[6] The proposal is for a nine storey mixed use building fronting onto Sheppard Avenue which will contain 185 residential units. Commercial space is proposed at the ground level. In total 14,800 square metres (“sq m”) of residential and commercial space is proposed to be provided in the building. The proposed building will be constructed to the north, west and south property lines. The building will be set back 17.28 m from the east property line. The proposal includes a 307 sq m park to be located east of the building along the Willowdale Avenue frontage. Three levels of underground parking are proposed with vehicular access provided from Willowdale Avenue. A closed City laneway is located to the rear of the property. 
[7] The proposal before the Tribunal has been revised from the original application which was for a 10-storey building that would contain 230 residential units and a gross floor area of 17,400 sq m.

ISSUE

[8] The main statutory requirement for the proposed ZBA’s as with all By-laws is that they must conform to the Official Plan pursuant to s. 24 (1) of the Planning Act (“Act”). The proposal must also have regard for the matters of provincial interest in s. 2 of the Act, be consistent with the Provincial Policy Statement, 2014 (“PPS”) and conform to the Growth Plan for the Greater Golden Horseshoe (“Growth Plan”). A number of more specific issues were raised during the hearing including those related to the proposed height of the building, the transition to the neighbourhood to the rear, and potential for overlook impacts.  
EVIDENCE
[9]  The Tribunal heard evidence in support of the proposal from three expert witnesses. Robert Glover is a Partner with Bousfields Inc. Mr. Glover is a professional Architect and Registered Professional Planner who has approximately 40 years of experience. He was qualified by the Tribunal to provide opinion evidence in urban design.

[10] Anne McIlroy is Principal of Brook McIlroy. Ms. McIlroy is a Registered Professional Planner and urban designer with approximately 30 years of experience. She was qualified by the Tribunal to provide opinion evidence in the area of urban design.

[11] Antonio Volpentesta is a Partner with Bousfields Inc. Mr. Volpentesta is a Registered Professional Planner who has approximately 28 years of experience. He was qualified by the Tribunal to provide opinion evidence in land use planning. 

[12] The Tribunal heard evidence on behalf of the City from two witnesses. Robert Stephens is President of Public Design Consultants. Mr. Stephens has over thirty years of experience in the field of urban design. He was qualified by the Tribunal to provide opinion evidence in urban design.

[13] Perry Korouyenis is Senior Planner with the City Planning Division, North York District. Mr. Korouyenis is a Registered Professional Planner with approximately 13 years of experience. He was qualified by the Tribunal to provide opinion evidence in land use planning. 
[14] The Tribunal also heard oral evidence from, Mehran Kasravi, Shojaddin Tabibzadeh, Tom Hadock, Pat Foley, Juan Seymour, and Jeff Oulahen, participants in the appeal.     
[15] The Appellant’s evidence was that the proposal represents an appropriate level of intensification for this part of Sheppard Avenue, it addresses all planning policies and guidelines, and it should be approved. The Appellant’s evidence was that the property is designated as Mixed Use Area in the City’s Official Plan and is identified as an Avenue. Both of these designations encourage intensification of the use of the property. 

[16] Furthermore, the subject property is located along the Sheppard Avenue subway and in proximity to two subway stations. The height and density of the proposal should be appropriate to take advantage of the transit infrastructure. 

[17] The Appellant noted that Sheppard Avenue in this area has a 36 m right of way. The height of the proposed building at 30.5 m is less than the width of the right of way and therefore it is considered to be a mid-rise building. The City’s Avenues and Mid-Rise Guideline encourage intensification along Avenues in mid-rise buildings. 

[18] As permitted in areas designated as Mixed Use Area the proposal includes both commercial space at grade and needed residential space on the upper levels. The Appellant maintains that the proposal incorporates appropriate urban design measures that would mitigate any impact. The proposal is stepped back at the rear in order to provide transition to the Neighbourhood area to the south. 
[19] Furthermore, an Avenue segment study has been completed for the subject part of Sheppard Avenue and it has demonstrated that the area can accommodate the proposal and the intensification of  other appropriate sites within the segment. 

[20] The City’s evidence was that the proposal represents an overdevelopment of the subject property. It is too tall, too dense and does not provide sufficient transition to the Neighbourhood to the south.
[21] The City maintained that there are no buildings of similar height in the vicinity of the proposal and it does not fit within the area context as required by the Official Plan. The rear of the building encroaches into the 45 degree angular plane and therefore does not provide appropriate transition. As a result, the proposal will cause overlook issues for the neighbourhood properties to the south. In addition, approval of the proposal would set an unacceptable precedent for other properties in the area. 
[22] The participants were opposed to the proposal except for Mr. Oulahen who is in the real estate business. He maintained that the proposal would bring a needed form of development to the area. The other participants raised concerns mainly about the height and massing of the proposal and the proximity of the residential properties to the south of the subject property. They were mainly concerned about potential impacts of overlook and loss of privacy.       
ISSUES, ANALYSIS AND FINDINGS
[23] The Tribunal has carefully considered the evidence and submissions of the parties and participants including the authorities. After considering all of the evidence the Tribunal has concluded that; intensification of the site which is designated as Mixed Use Area and is located on an Avenue is appropriate, there are no Secondary Plans or area specific policies that identify the degree of intensification that is appropriate for the site, there is a distinct character of the properties at the intersection of Sheppard Avenue and Willowdale Avenue which justifies additional height and density, there is no clearly defined planned context for the area, a recent approval in the area involved a building with height similar to the proposal, the Avenue Segment study sufficiently demonstrates that properties within the segment can accommodate intensification in a similar manner as the subject property without undue negative impacts, and the design of the building and in particular the measures to provide transition to the neighbourhood to the rear are acceptable. Based upon consideration of the evidence and in view of the above conclusions the Tribunal has determined that the proposal represents an appropriate level of intensification for this part of Sheppard Avenue and it should be approved. Detailed reasons for coming to this conclusion are provided in the remainder of this decision. 
[24] While a number specific issues were raised in the Procedural Order and during the course of the hearing, only one primary issue was in dispute and that was determining the appropriate level of intensification of the use of the property. Urban design matters were also raised but they were to a large extent related to the proposed height and density of the building. 

[25] There was no dispute among the parties that the subject property is appropriate to accommodate a mix of commercial and residential uses and a degree of intensification. According to the evidence, the zoning for the property is Commercial (C2) in Zoning By-law No. 7625 with a maximum of 50% lot coverage and maximum height of 9.2 m (Exhibit 12, p. 19). In the new Zoning By-law No. 569-2013 the property is zoned Commercial Residential CR 1.0 (c 1.0, r 0.0) SS3 which allows for a mix of commercial, residential and institutional uses. The density permitted for commercial use is 1.0 times the area of the lot and the maximum building height is 11.0 m (Exhibit 5. P. 8). The new By-law is not in full force and effect. Furthermore, the Tribunal understands that the new Zoning By-law No. 569-2013 essentially attempted to harmonize zoning standards from multiple old By-laws rather than carrying out a fulsome review of the appropriateness of the standard for every property.  

[26] It was recognized by the parties the height and density provisions of the By-laws do not reflect the current direction for intensification and that a development of greater height and density than would be permitted by the Zoning By-laws would be appropriate for the property. The higher level provincial documents, that is the PPS and Growth Plan, encourage intensification of uses within built up areas. Also, the City’s Official Plan includes policies that promote growth in Mixed Use Areas and on Avenues which apply to the area along Sheppard Avenue in the vicinity of the subject property. However, the main dispute was the level of height and density that should be provided on the site. 

[27] Provisions that must be considered to determine the amount of intensification that may be appropriate on the subject property and the adjacent areas along Sheppard Avenue are included in various sections of the Official Plan. In some parts of the City, Secondary Plans or area specific policies are in force which set out the permitted level of intensification. Also, the City’s the Avenues and Mid-Rise Guidelines Study (“Guidelines”) includes performance standards that can be used to evaluate the suitability of development proposals and to mitigate potential impacts. The parties agreed that the Guidelines provided appropriate measures for review of the proposal.   
Official Plan Policies

[28] The intent to allow intensification of the subject property is clearly set out  in s. 2.2 of the Official Plan which identifies Avenues, along with the Downtown, the Centres, and the Employment Areas, as one of the types of areas in the City that can accommodate growth. The Official Plan also indicates that Avenues in Mixed Use Areas should emphasize residential growth (Exhibit 6A, Tab 4, p. 112). 

[29] The Mixed Use Areas section of the Official Plan encourages intensification stating, “Mixed Use Areas will absorb most of the anticipated increase in retail, office, and housing”. The Plan goes on to note that not all Mixed Use Areas will experience the same level of development and the Avenues will generally develop at a lower scale than the Downtown and most often at a lower scale than the Centres.

[30] Development proposals in Mixed Use Areas must comply with the development criteria in s. 4.5.2 of the Official Plan which states the following:

2. In Mixed Use Areas development will:

a) create a balance of high quality commercial, residential, institutional and open space uses that reduces automobile dependency and meets the needs of the local community;

b) provide for new jobs and homes for Toronto’s growing population on underutilized lands in Downtown, the Central Waterfront, Centres, Avenues and other lands designated Mixed Use Areas, creating and sustaining well-paid, stable, safe and fulfilling employment opportunities for all Torontonians;

c) locate and mass new buildings to provide a transition between areas of different development intensity and scale, as necessary to achieve the objectives of this Plan, through means such as providing appropriate setbacks and/or stepping down of heights, particularly toward lower scale neighbourhoods;

d) locate and mass new buildings so as to adequately limit shadow impacts on adjacent Neighbourhoods, particularly during the spring and fall equinoxes;

e) locate and mass new buildings to frame the edges of streets and parks with good proportion and maintain sunlight and comfortable wind conditions for pedestrians on adjacent streets, parks and open spaces, 

f) provide for an attractive, comfortable and safe pedestrian environment;

g) have access to schools, parks, community centres, libraries and childcare;

h) take advantage of nearby transit;

i) provide good site access and circulation and an adequate supply of parking for residents and visitors;

j) locate and screen service areas, ramps and garbage storage to minimize the impact on adjacent streets and residences; and

k) provide indoor and outdoor recreation space for building residents in every significant multi-unit residential development.” (Exhibit 6A, Tab 4, p. 150-151).    

[31] In s. 2.2.3 the Official Plan provides policies related to Avenues. It states that there are differences in each Avenue and a framework for change is to be provided for each Avenue through an Avenue Study. The Official Plan also states, “The Avenues will be transformed incrementally. They will change building-by-building over a number of years. The framework for development on each Avenue will be established by a new zoning by-law and design guidelines in consultation with the community.” (Exhibit 6A, Tab 4, p. 117-118). 

[32] It is recognized in the Official Plan that not all Avenues can be studied at once. The Plan’s policies include provisions for considering development on Avenues in Mixed Use Areas where no Avenue Study has been completed. In s. 2.2.3.3 (b) the Plan states the following: 

 Development in Mixed Use Areas on Avenues prior to an Avenue Study has the potential to set a precedent for the form and scale of reurbanization along the Avenue. In addition to the policies of the Plan for Mixed Use Areas, proponents of such proposals will also address the larger context and examine the implications for the segment of the Avenue in which the proposed development is located. (Exhibit 6A, Tab 4, p. 119).        

[33] This section of the Official Plan goes on to state that the review will address the implications of allowing incremental development of the Avenue segment at a similar form, scale and intensity, whether any adjacent Neighbourhoods  or Apartment Neighbourhoods would be impacted adversely, and if the development is supportable by the available infrastructure. Before a specific development is allowed to proceed, the study should demonstrate that there will be no adverse impact of subsequent development of the entire segment.
[34] The Built Form policies in section 3.1.2 of the Official Plan require that new development must fit within the “existing and/or planned context” of the area in which it will be located. Considering the existing and planned context can be critical in assessing the level of intensification that might be appropriate. Is the proposed development similar to the height and density of buildings that either exist or are proposed, or is the proposed height and density far beyond anything that may be anticipated? Policy 3.1.2.1 includes factors to consider in determining if new proposals fit into the context of the particular location on a street. Policy 3.1.2.3 provides considerations for potential impacts of new development on the surrounding area. It states the following:

3. New development will be massed and its exterior facade will be designed to fit harmoniously into its existing and/or planned context, and will limit its impact on neighbouring streets, parks, open spaces and properties by:

a) Massing new buildings to frame adjacent streets and open spaces in a way that respects the existing and/or planned street proportion;

b) Incorporating exterior design elements, their form, scale, proportion, pattern and materials, and their sustainable design, to influence the character, scale and appearance of the development;

c) Creating appropriate transitions in scale to neighbouring existing and/or planned buildings for the purpose of achieving the objective of this Plan;

d) providing for adequate light and privacy;

e) adequately limiting any resulting shadowing of, and uncomfortable wind conditions on, neighbouring streets, properties and open spaces, having regard for the varied nature of such areas; and

f) minimizing any additional shadowing and uncomfortable wind conditions on   neighbouring parks as necessary to preserve their utility. (Exhibit 6A, Tab 4, p. 135-136)    

[35] It was the evidence of Mr. Volpentesta and Mr. Glover that the above requirements of the Official Plan were addressed through the proposal. Mr. Korouyenis and Mr. Stephens maintained that the proposed building is too tall and too dense and it would not fit within the area context. 

[36] The above provisions outline the general policy direction in the Official Plan that assists in assessing the appropriate level of intensification for the area and the subject property. These provisions must be appropriately addressed, but they do not set out specific height and density provisions for the subject area or for lands designated as Mixed Use Areas or identified as Avenues. The Tribunal’s findings and reasons related to compliance with the Official Plan provisions are provided in the remainder of this decision.   

Secondary Plans and Area Specific Policies  
[37] The level of intensification for the subject area could be specifically set out in Secondary Plans or in area specific policies. Furthermore, Secondary Plans that apply to properties on the vicinity could inform the degree of intensification that is appropriate for the property. The Tribunal notes that the sidebar in the Built Form section of the Official Plan recommends consulting Secondary Plans and area specific policies to determine the planned context (Exhibit 6A, Tab 4, p. 135). 

[38] However, the Tribunal heard that there is no in-force Secondary Plan that applies to the site. The Sheppard Avenue Commercial Area Secondary Plan applies to other properties in the immediate vicinity. However, the Tribunal heard that it was adopted in 1997 and is out of date, and its intent was to encourage more commercial development in the area. This Plan was prepared before the current Official Plan was in place, before the 2014 PPS and before any version of the Growth Plan. It does not reflect the intent of the Official Plan for Mixed Use Areas and Avenues and the direction in the provincial documents for intensification. The Tribunal understands that City may undertake a second phase of the Sheppard Avenue Commercial Area Plan Study that may include the subject property, but the current plan is not in affect for the proposal.   

[39] The Sheppard East Subway Corridor Secondary Plan covers the area east of the site, beginning in the area west of Bayview Avenue and extending east to Hwy. 404. It  provides for greater intensification of uses along the subway corridor and particularly around the main intersections. However, it does not apply to the subject area and cannot be used for specific guidance about the level of intensification that may be appropriate for the subject property. 
[40] Mr. Volpentesta maintained that this Secondary Plan should have been extended westward to include the subject property and the area of the Willowdale Avenue and Sheppard Avenue intersection. He noted that at one time the intersection was considered for a subway station.
[41] In his argument, Mr. Crawford contended that the Sheppard East Corridor Secondary Plan permits lower heights and densities than are being proposed for the subject property. It was the City’s position that the height and density for the subject property should be lower than for properties within the Secondary Plan area. 

[42] In reviewing the Sheppard East Subway Corridor Secondary Plan, the Tribunal acknowledges that many of the densities for the various key development areas shown on Map 9-2 are lower than the density of the proposal. However, a number are approaching 4.0 and one is well above this level. In order to draw any conclusions about the way that the density provisions in the Secondary Plan may influence the density of the site, a more detailed review of the Official Plan designations and characteristics of the specific properties affected by the Secondary Plan would be required. 

[43] With regard to height, there do not appear to be specific height limits identified for most areas in the Secondary Plan, although there are a number of policies that relate to height. However, based upon the evidence the Tribunal understands that there are a number of buildings and approved proposals in the Secondary Plan area with heights greater than 9 storeys.   

[44] Mr. Korouyenis contended that heights and densities for the area should be informed by permissions in Secondary Plans for the surrounding area. He noted that in 2017 City Council approved densities of 2.0 to 3.0 and heights of 5 to 6 storeys for part of Sheppard Avenue west of Yonge Street through the adoption of the Sheppard Lansing Secondary Plan (Exhibit 6A, Tab 7). Mr. Korouyenis indicated that this Secondary Plan included provisions requiring calculation of an angular plane to protect adjoining neighbourhoods. The Tribunal heard that this Secondary Plan is under appeal and was scheduled for a hearing in April 2019. However, the Tribunal heard that the area to the west of Yonge Street has a different character and the Sheppard Avenue subway does not extend through that area.  
[45] After reviewing the evidence and submissions, the Tribunal cannot draw any firm conclusions about the appropriate height and density for the subject property from either the Sheppard East Corridor Secondary Plan or the Sheppard Lansing Secondary Plan.    

[46] There are other Secondary Plans in the vicinity, but none that apply to the subject property. Furthermore, the Tribunal was not made aware of any area specific policies that apply to the subject property. 
[47] Based upon the evidence the Tribunal concludes that there are no Secondary Plans or area specific policies that determine the degree of intensification that would be appropriate on the site. While Secondary Plans apply to other parts of the Sheppard Avenue corridor, the Tribunal cannot conclude that similar provisions for height and density in those plans should apply to the subject property.
Avenue Segment Study  

[48] As noted previously, the City has not completed an Avenue Study for this section of Sheppard Avenue. Therefore, based upon the above-noted Official Plan policies it is clear that intensification of the site can be permitted, but it must be considered through the preparation of an Avenue segment study, the proposal must fit within its existing and/or planned context, and any impacts on the surrounding area must be acceptable.   

[49] In the absence of a Secondary Plan or Avenue Study, it appears that the only planning review conducted of the surrounding area that considered appropriate levels of development was the Avenue segment study prepared pursuant to s. 2.2.3.3 (b) of the Official Plan which the Appellant submitted with the Planning and Urban Design Rationale (Exhibit 6A, Tab 15). The study was overseen by Mr. Glover and it identified ten “soft sites” including the subject property which are underutilized or vacant and are suitable for a more intense form of development. 

[50] The study concluded that the soft sites could be developed with mixed use buildings ranging in height from 6 storeys to 14 storeys with densities ranging from 2.90 to 5.48 and that the criteria in s. 4.5.2 of the Official Plan as well as other Official Plan requirements would be met. The tallest buildings and greatest densities in the segment study area are proposed for the intersection of Sheppard Avenue and Willowdale Avenue. The subject property is located at the southwest corner of this intersection. In the segment study the original 10 storey, 230 unit proposal for the site was considered. The original proposal would be the second highest in density and tied for the second tallest within the segment. The revised proposal would be the third tallest and would still have the second highest density although substantially reduced (5.71 to 4.43).   

[51] According to the evidence Willowdale Avenue is a minor arterial road, but it is characterized by commercial and office uses in lower rise buildings extending a substantial distance north of Sheppard Avenue. The Mixed Use Area Official Plan designation extends on both sides of Willowdale Avenue north of Sheppard Avenue covering the area of commercial and office uses. The segment study gives some prominence to the intersection in part because of the existing uses and character and because of the Mixed Use Areas designation which has resulted in the proposed greater heights and densities for properties at the intersection. 

[52] The segment study used the performance standards in the Guidelines to inform the development of the properties. Mid-rise buildings are generally identified in the Guidelines as between 5 and 11 storeys. The height of mid-rise buildings is related to the width of the adjacent road right of way where the height should be less than the right of way width. This is set out in performance standard 1 of the Guidelines (Exhibit 6A, Tab 8, p. 270). In this case, the proposed building height of 9 storeys will be less that the right of way width of Sheppard Avenue is 36 m. The Tribunal heard that an 11 storey building would be considered mid-rise in this location. 
[53] It was Mr. Glover’s evidence that the segment study demonstrated that the proposal is appropriate for the subject property and it addresses the requirements of the Guidelines. Also, he maintained that the segment study demonstrated that the proposed height and density on the other soft sites can be accommodated without negative impacts.    

[54] Mr. Volpentesta’s opinion was that the proposal complies with the Avenue and Mixed Use Area polices of the Official Plan. He indicated that the Official Plan directs growth to the Avenues and that in the absence of an Avenue Study prepared by the City for this part of Sheppard Avenue, the Avenue Segment study was prepared in accordance with s. 2.2.3.3 (b). His opinion was that the Avenue Segment study conforms to the requirements of the Official Plan demonstrates that the proposal is appropriate for the site.    

[55] Mr. Korouyenis maintained that the height and density of the proposal are excessive. He disagreed with the conclusions of the Avenue segment study and contended that greater height and density is not appropriate at the intersection of Willowdale Avenue and Sheppard Avenue. He maintained that while the Mixed Use Area designation extends along Willowdale Avenue north of Sheppard Ave it does not extend south of Sheppard Avenue beyond the two corner properties. The lands further south along Willowdale Avenue are designated as Neighbourhoods and require protection through the implementation of appropriate transition and mitigation measures.  
[56] After considering the evidence the Tribunal agrees with Mr. Glover’s opinion and the conclusions of the Avenue segment study that additional height and density are appropriate at the intersection of Sheppard Avenue and Willowdale Avenue. The intersection has a different existing character because of the commercial and office uses extending up Willowdale Avenue. The Mixed Use Designation recognises that the intensification of a mix of commercial and residential uses is appropriate. The Mixed Use designations includes all of the properties at the intersection. 
[57] Mr. Korouyenis’ evidence was that heights and densities of 5 or 6 storeys and 2.0 to 3.0 times the lot area as set out in the Sheppard Lansing Secondary Plan might be more appropriate for the subject area. However, the Tribunal was provided with little evidence about the characteristics of the west Sheppard area covered by this Secondary Plan and cannot conclude that it is similar to the area in the vicinity of Willowdale and Sheppard and that heights and densities should be similar. 

[58] As noted above, the Tribunal has concluded that the intersection of Willowdale Avenue and Sheppard Avenue has a distinct character with commercial development extending well north of Shepard Ave, it is designated for Mixed Use and it is along the Sheppard Avenue subway line. Furthermore, the Tribunal accepts the conclusions of the Avenue segment study that the properties identified as soft sites can be developed to the extent proposed and that the provisions of the Guidelines are generally maintained. 
[59] Based upon these factors, then the Tribunal concludes that heights and densities beyond those that may be appropriate for adjacent areas should be considered for the properties in the vicinity of the intersection of Sheppard and Willowdale, including subject property.   

Area Context

[60] As noted earlier the Built Form policies of the Official Plan require that new development must fit within the existing and/or planned context for the area. This requires consideration of both the characteristics of the surrounding area that currently exist and what is intended in the future. The existing context of the immediate area has already been described, generally consisting of one to three storey commercial and office buildings fronting onto Sheppard Avenue and extending north of Willowdale Avenue with low rise residential neighbourhoods abutting the commercial lands.  

[61] There are taller buildings to the east of the subject property closer to the intersection Bayview Avenue and Sheppard Avenue. There is a subway station at Bayview and Sheppard which may account for the greater height and density. Based upon the evidence the closest of these buildings is more than 500 m away and it is not clear that it strongly influences the existing context.  

[62] The Tribunal was not provided with any specific method for reviewing the context of the Area. The Tribunal is aware of a method included in the City’s Tall Building Guidelines where the built form and other physical characteristics are examined within 250 m and 500 m radii of the development site. However, this method was not raised in the evidence for this hearing and the Tribunal has not found similar guidance in the Guidelines.    

[63] From the evidence, the Tribunal must conclude that there are no City approved documents or policies that reflect a planned context for the area that is consistent with current policy direction for intensification set out in Official Plan and higher level planning documents. The zoning provisions are out of date. As noted above, there are no Secondary Plans or area specific policies that apply to the site and define the height and density of development that is acceptable in the subject area. 

[64] In Mr. Korouyenis’ evidence he noted that a proposal at Sheppard Avenue and Dudley Avenue was approved in 2015 which adhered to height and density requirements. He stated that the approved building has a height of 6 storeys and a density of 3.4 times the lot area. Resulting from Mr. Korouyenis’ cross-examination, the Tribunal understands that the address of the building is 176 – 180 Sheppard which is located on the north side of Sheppard Avenue west of the Subject property. 
[65] However, the Tribunal heard that the approved height of the building is 26.6 m which is approximately 4 m shorter than the Appellant’s proposal. This would account for only approximately a one-storey difference in the height of the buildings. The Tribunal understands that the height of each storey was greater for 176-180 Sheppard Avenue proposal and that it met the requirements of the Guidelines. Under cross examination Mr. Korouyenis acknowledged that lands designated as Neighbourhoods abut this property to the north and the building would have some shadow impact. 
[66] While the Tribunal recognizes that this is only one approval and it was for six storeys, in terms of establishing appropriate built form height for the planned context, the Tribunal concludes that actual metric height approved by the City for this proposal is a significant factor in determining the planned context. The context includes a building similar in height to the proposal.    

[67] Mr. Glover addressed the area context and the requirements of s. 3.1.2.1 and 3.1.2.3. He indicated that the proposal will fit within its existing and/or planned context. He stated that the planned context for the area is for an Avenue and the City’s Guidelines help define the planned context. His opinion was that the proposed building will be located and oriented as required by the provisions of s. 3.1.2.1. 

[68] With regard to s. 3.1.2.3 (a) Mr. Glover stated that the building height respects the street proportion. He indicated that exterior design elements have been incorporated into the proposal pursuant to s. 3.1.2.3 (b). Mr. Glover’s opinion was that appropriate measures to provide transition to the adjacent neighbourhood have been incorporated as required in s. 3.1.2.3 (c). He described the use of a 45 degree angular plane at the rear of the building to provide transition. These measures are discussed in greater detail later in this decision.    

[69] With regard to s. 3.1.2.3 (e) and (f), Mr. Glover provided evidence on the shadowing resulting from the proposal noting that the proposed building is located on the south side of Sheppard Avenue and will cast shadows mainly to the north and away from the neighbourhood to the south (Exhibit 6B, Tab 19). He indicated that the proposed building will mainly cast shadows on the sidewalks and for some time periods will affect the park that will be provided with the proposal. His evidence was that the shadowing is minor and acceptable which was not disputed by the City’s witnesses.

[70] The Tribunal concludes from the evidence that the planned context for the area is influenced by the character of the intersection of Sheppard Ave and Willowdale Ave, the recent approval of the building at 176-180 Sheppard Avenue and the presence of the Sheppard subway. The Tribunal finds that additional height and density for a building on the subject property is justified as indicated in the opinions of Mr. Glover, Ms. McIlroy and Mr. Volpentesta. The Tribunal accepts and agrees with the opinion provided by the Appellant’s witnesses that the proposal will fit with the existing and\or planned context for the area and the requirements of s. 3.1.2.1 and 3.1.2.3 will be met by the proposal.   
Transition to Neighbourhood

[71] Concerns were raised by Mr. Stephens, Mr. Korouyenis and a number of the participants about the transition at the rear of the proposed building to the low rise residential neighbourhood. The Tribunal heard that the floors of the building are stepped back in order to increase the separation distance from the building to the properties at the rear. Some portions of the building starting at the fourth floor and moving upward intrude into a 45 degree angular plane projected from 10.5 m above the rear property line. The angular plane projection was determined according to the Guidelines.

[72] The City’s witnesses and some of the participants raised concerns about projections into the angular plane contending that it will cause unacceptable impacts of overlook and loss of privacy on the residential properties to the rear. The Tribunal heard that there is no requirement in the Official Plan or Zoning By-laws that the proposal must comply with a specific angular plane. However, in accordance with Performance Standard 5 B of the Guidelines the Appellant has applied a 45 degree angular plane to consider transition to Neighbourhoods located to the rear.
[73] Mr. Glover and Ms. McIlroy maintained that the stepbacks of the building at the rear provide for an appropriate transition and mitigate impacts on the neighbourhood. Mr. Glover indicated that planters are proposed for the balconies at the rear of the building which will assist in preventing overlook. He referred to a view analysis which illustrates potential views over the neighbourhood area of residents of the proposed building from the fifth to eighth floors (Exhibit 5, p. 21-23). It was his opinion that impacts of overlook and loss of privacy are mitigated by design of the building including the terrace planters. Furthermore, the units on the eighth and nineth floor have few windows facing south.
[74] In his reply evidence Mr. Glover provided details about the watering system proposed for the balcony planters to encourage the growth of the plants which will assist in preventing overlook. He provided visual evidence about another building in the City where the system is used which illustrates views of the balconies and from the balconies (Exhibit 24). 

[75] Ms. McIlroy agreed with Mr. Glover’s opinion. She indicated that there is substantial separation distance between the rear of the proposed building and the closest residential property. Ms. McIlroy’s opinion was that the intrusions into the angular plan at the rear of the building are minor. 
[76] Ms. McIlroy also referred to a number of other examples in Exhibit 6 C of developments which had been approved by the City which permitted some intrusion into the angular plane. She noted that the City permitted a 11 storey building on Pears Avenue which intrudes into the angular plane, is not located on an Avenue and is in close proximity to a Neighbourhood (Exhibit 6C, Tab 41). She also referred to a proposal on St. Clair Avenue West where the City approved a 9 storey building which will be setback 7.5 m from an abutting low-rise residential neighbourhood at its closest point and intrudes into the angular plane (Exhibit 6C, Tab 51).

[77] The Appellant also provided evidence of other examples where intrusion into the angular plane has been permitted in Exhibit 5, p. 22-26. In Ms. McIlroy’s opinion the proposal appropriately addresses the angular plane provision in Performance Standard 5 B of the Guidelines.   
[78] In addition, the Tribunal heard that the proposal complies with the projection of a 45 degree angular plane along Sheppard Avenue.

[79] Mr. Stephens’s evidence was that the intrusions into the angular plane are not minor. He stated that the intrusions into the angular plane average approximately 2.8 from the fifth to the seventh floors and increases to approximately 6 m on the ninth floor. It was his opinion that this level of intrusion would cause unacceptable impacts on the neighbourhood to the rear. He maintained that although the Guidelines are not policy, the sidebar in Official Plan policy 3.1.2.3 refers to the use of the angular plane to ensure appropriate transition and use of the angular plane is necessary to meet s. 4.5.2 (c) of the Official Plan. 
[80] Mr. Stephens maintained that the examples raised by the Appellant of proposals where intrusion into the angular plane had been permitted are not similar to the current proposal. In addition, through cross-examination of the Appellant’s witnesses the Tribunal heard of differences between the examples of other approvals and the Appellant’s proposal.
[81] After considering the evidence about the angular plane and the measures proposed to provide transition to the neighbourhood to the rear, the Tribunal finds that the proposal appropriately addresses performance standard 5 B of the Guidelines and that impacts on the neighbourhood will be mitigated. The expert witnesses for both the Appellant and the City agreed that the Guidelines are not policy and while they are important they do not require the same level of compliance as policies or zoning provisions.  

[82] The examples provided in Exhibits 5 and 6C of other proposals that have been approved with intrusion into the angular plane demonstrate that the performance standard has been applied with some flexibility. While there are some differences between the Appellant’s proposal and the examples, many of them involve properties designated Mixed Use Area with adjacent Neighbourhoods. The extent of intrusion into the angular plane that has been permitted in those examples is similar and in some cases greater than proposed by the Appellant. The example of the 9 storey building on St. Clair Avenue West appears to have seven of nine terraces that encroach into the angular plane (Exhibit 6C, Tab 51). 

[83] The Tribunal recognizes the concerns expressed by a number of the participants regarding overlook and loss of privacy. However, the evidence clearly demonstrates that the subject property is an appropriate location for the intensification of the permitted uses. Any building of appropriate size and height that would intensify the use of the site will cause some impact on privacy and overlook. The need to intensify the use of the site is largely a function of the policy regime that applies. The area will be changed and the perception of the area by the neighbourhood residents will undoubtedly be affected. Ms. McIlroy in response to questions from the Tribunal and Mr. Crawford suggested that the impacts of the proposal on the neighbourhood would be similar to those of a proposal that fully complied with the angular plane.           
[84] The Tribunal has concluded from the evidence that the property is an appropriate site for intensification. The Tribunal must rely on the policies of the Official Plan and the Guidelines to ensure that impacts on the neighbourhood are mitigated. The Tribunal has concluded that the requirements of the policies and Guidelines will be appropriately maintained through a proposal and therefore any impact will be minor and at a level that is expected to occur in an urban area.  
Other Issues
[85] The City raised a number of other issues concerning the proposal including the proposed length of the building and lack of outdoor amenity space. 
[86] Mr. Korouyenis referred to Performance Standard No. 9 of the Guidelines which states that the massing of buildings greater than 60 m in length should be articulated or broken up to ensure that facades are not overly long (Exhibit 6A, Tab 8, p. 309). He maintained that the rear façade of the building is not broken up and will cause overlook issues. However, Ms. McIlroy’s evidence was that the building is appropriately articulated. She indicated that the building is broken into two sections horizontally and it is also articulated vertically. 
[87] After reviewing the evidence and the drawings for the proposal (Exhibit 4) the Tribunal agrees with Ms. McIlroy’s evidence that the design of the building is appropriately articulated  and it complies with Performance Standard No. 9. As Ms. McIlroy noted the building is separated into two parts at the front. It is also separated into two parts at the rear above the first floor by stepbacks in the centre of the building. Also addition, the stepbacks of the balcony levels break up the rear of the building. 

[88] With regard amenity space, the Tribunal heard that 626 sq m of indoor space and 114 sq m of outdoor space will be provided. The amount of indoor space exceeds the City’s requirements, while the amount of outdoor space does not meet the requirements. The total amount of space combined equals the required amount. 

[89] However, the Tribunal was provided with a number of examples in Exhibit 6 C where proposals were approved which did not meet the requirements for providing outdoor amenity space. It was the Appellant’s position that the 307 sq m park that is being provided to the City as part of the proposal will provide outdoor amenity functions for residents of the building and others in the area. The Tribunal agrees with the Appellant’s evidence that the amount of amenity space provided is appropriate and that the park will provide outdoor amenity functions. 

[90] Based upon the evidence, the Tribunal finds that the amenity space to be provided by the proposal is satisfactory. 

[91] The Tribunal finds that other issues raised by the City have been appropriately dealt with in the evidence or are no longer in dispute. 

Section 37 Requirements   
[92] The Tribunal heard that there was a dispute between the parties about the amount of s. 37 contributions that should be provided in relation to the proposal. Mr. Volpentesta provided evidence of s. 37 contributions of other comparable properties. There were no comparable properties in the immediate vicinity where s. 37 contributions were provided. All are east of Bayview Avenue. Mr. Volpentesta calculated the amount of contribution per sq m of the comparable developments and determined that a contribution of $600,000 would be appropriate for the proposal.

[93] The City contended that a s. 37 contribution of $1.5 million is appropriate for the proposal. Mr. Korouyenis indicated that this money could be directed to a community centre in the area or could be used for park improvements. The Tribunal heard that this amount was based upon the valuation of the subject property and it was determined through a confidential document that was not shared with the Appellant.
[94] Mr. Park requested that the Tribunal make a determination about the proper amount of s. 37 contribution in this decision. The City requested that the Tribunal make a decision about the planning merits of the proposal first and leave the decision on the s. 37 contribution to a subsequent phase of the hearing. 

[95] After reviewing the submissions, the Tribunal has determined that further submissions are required to determine the amount of s. 37 contribution that should be provided. If the parties are still in disagreement over the amount of the contribution, they are directed to contact the Tribunal's case coordinator for this appeal in order to schedule a continuation of the hearing. 
SUMMARY AND CONCLUSIONS 
[96] The Tribunal has carefully considered all of the evidence and submissions of the parties and participants including the authorities. The Tribunal finds that the proposed ZBAs as set out in Exhibits 18 and 19 are appropriate and they should be approved.

[97] The Tribunal accepts and agrees with the planning opinion provided by Mr. Volpentesta that the proposed ZBAs are consistent with the PPS, conform to the Growth Plan and they conform to the City’s Official Plan. Furthermore, the Tribunal accepts and agrees with the opinions of Mr. Glover and Ms. McIlroy that the ZBAs will provide for a proposal that conforms with the Built Form policies of the Official Plan, appropriately addresses the Guidelines and represents good urban design.

[98] In Mr. Korouyenis’ evidence and in Mr. Crawford’s argument it was contended that the proposal is not consistent with the PPS and Growth Plan because the Official Plan is the most important vehicle for implementing these higher level planning documents and the proposal does not comply with Official Plan policies. The Tribunal has some concerns with this argument, but will not fully address the matter in this decision because as noted above, the Tribunal has found that the proposal complies with the Official Plan and therefore, lack of compliance with the Official Plan is not a reason to consider that the higher level planning documents may be offended.  

[99] The City raised the authority Bathurst & Glencairn Square Limited v Toronto (City), 2017 CanLII 80941 (ON LPAT) where the Ontario Municipal Board refused a proposal for a 10 storey mixed use building. Mr. Crawford noted that the decision indicates that intensification is subject to limitations and that the PPS identifies the Official Plan as the most important vehicle for the implementation of its policies. Also, in para. 62 and 63 the decision indicates that the Guidelines while not having the weight of policy are an appropriate tool to evaluate proposed developments and are based upon best principles and best practices. 

[100] It is apparent to the Tribunal that the above decision involved different matters than the current appeal. First it involved an application for an Official Plan Amendment as well as a Zoning By-law amendment since a portion of the site was designated as Neighbourhoods in the Official Plan. Also, the Board determined in that decision that the proposed building was taller than the planned width of the right of way of Bathurst street at that location. Therefore, it would not be a mid-rise building. 

[101] There was no dispute in the matter before the Tribunal that the proposed 9 storey building is substantially shorter than the width of the Sheppard Avenue right of way. Also, there is no redesignation of Neighbourhood lands proposed. Therefore, the Tribunal finds that there are significant differences between this appeal and the appeal dealt with in the above authority and it does not change the Tribunal’s findings in this matter.

[102] Based upon the above considerations, the Tribunal finds that the applications for the ZBAs meet all of the applicable planning requirements and should be approved as set out in Exhibits 18 and 19. 
[103] As requested in Mr. Park’s submissions, the Tribunal will approve the ZBAs in  principle through this decision and withhold the final order for a period of 60 days to allow the parties to provide the final form of the ZBAs and to finalize the Site Plan Conditions including any necessary servicing conditions. The Tribunal will also provide a period of 60 days for the parties to resolve any matter regarding the s. 37 contribution. If the amount of the s. 37 contribution is still in dispute, the parties are to contact the Tribunal’s case coordinator so that further evidence and submissions can be brought forward. 

[104] The appropriate order is provided below.

ORDER
[105] The Tribunal orders that the appeal is allowed and the proposed Amendments to Toronto Zoning By-laws No. 7625 and No. 569-2013 are approved in principle substantially in accordance with Exhibits 18 and 19;
[106] The Tribunal’s final order will be withheld for a period of 60 days from the date of issuance of this decision to allow the parties to:

a) Provide the final form of the zoning By-law amendments;
b) Finalize the Site plan conditions including any necessary servicing 
conditions; and
c) Resolve any outstanding matters about the s. 37 contribution.

[107] If the s. 37 contribution is still in dispute the parties are to contact the Tribunal Case Coordinator to schedule a continuation of this proceeding to resolve the matter.

[108] The member may be spoken to if issues arise.  
“C. Conti”
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