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DECISION DELIVERED BY A. CHRISTOU AND ORDER OF THE BOARD 

This Pre-hearing Conference (“PHC”) relating to the appeals to the Rural Hamilton 

Official Plan (“Rural OP”) took place on March 29, 2012.  It is one of a series of hearings 
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to deal with procedural matters.  The PHC was specifically geared to the appeals in 

Groups 1, 3 and 9, and in addition, to hear a Motion regarding the Tom Nugent appeals.   

At the start of the hearing, Mr. Minkowski, Counsel for the City of Hamilton (“City”), 

advised the Ontario Municipal Board (“Board”) that the City had three different 

settlements to the Rural OP. 

  More specifically: 

1. A settlement has been reached between the City and the Aggregate 

industry (Groups 1, 3 and 9); 

2. A settlement has been reached between the City and Paletta International 

Corporation and P&L Livestock Limited (Groups 1, 3 and 9); and 

3. A settlement has been reached between the City and Paletta International 

Corporation with respect to Group 5 – severances, (except for one issue 

which is to be dealt with at the next hearing starting April 30, 2012). 

The Aggregates industry settlement 

The Board heard planning opinion evidence from a panel of two City planners – Kristin 

Maxwell (land use planner) and Catherine Plosz (Natural Heritage and land use 

planner).  Ms. Maxwell testified that the settlement deals with two definitions – 

Significant Woodland and Sensitive Land Uses – which were subject to deferral by the 

Ministry of Municipal Affairs and Housing (MMAH) and one policy change.  Ms. Plosz 

provided in explanation that when the Rural OP was adopted, there was no appropriate 

definition for “Significant Woodland;” however, the Province of Ontario (“Province”) has 

now released criteria regarding this definition and the three parties involved have 

reached an agreement, which incorporates the following: 

a) To include an addition of implementation policy C.2.6.3.  The changed is 

to include: 

ii)  “…woodland criteria shall be defined by the Province”. 

1. Adds two Significant Woodland criteria. 
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2. Definition of “Woodland” – does not include fruit or nut orchards or plantations 

for Christmas trees. 

It was the panel’s opinion that the proposed policy changes and definition represent 

good planning for the municipality, are consistent with the Provincial Policy Statement 

(PPS), conform to the Greenbelt Plan and are in the public interest. 

With respect to the proposed changes to the Sensitive Land Use definition, shown in 

Exhibit 2, page 4, Ms. Maxwell testified that it provides clarity on interpretation; the 

modification removes two examples – d) and e); and that the revised introduction 

sentence matches the PPS.  It was her opinion that the proposed definition represents 

good planning for the municipality, is consistent with the PPS, conforms to the 

Greenbelt Plan and is in the public interest.   

Ms. Maxwell recommended that the Board modify the definitions and policies as set out 

in Exhibit 2A and approve them as modified. 

 

The Paletta International Corporation and P&L Livestock Limited settlements 

Ms. Maxwell testified that:  

Group 1: Natural Heritage System  

Items 1, 2, and 3 of the Issues List (Exhibit 1) have been resolved and withdrawn.  Issue 

4 remains under appeal and is to be dealt with at the next hearing starting April 30, 

2012. 

Group 3: Land Use Designations and related Rural OP policies  

Issue 1 has been withdrawn. 

Group 9: Site Specifics 

Issue 1, relating to 88 and 92 Highland Road East, the City will be dealing with as 

modification. 
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Exhibit 4A provides the following changes: 

 Volume 3 – a new site-specific policy for 92 Highland Road East to recognize the 

existing abattoir; 

 Chapter D – Goals; and  

 Changes to policy D.1.3 and D.1.4 to recognize the need for farming by 

encouraging all lands used for agricultural uses to remain in agricultural uses 

Ms. Maxwell testified that these policy changes and site-specific policies are important 

to ensure the City does not lose agricultural uses in the future.  It was her opinion that 

the proposed changes represent good planning for the municipality, are consistent with 

the PPS, conform to the Greenbelt Plan and are in the public interest.  She 

recommended the Board should approve the modified policies as shown in Exhibit 4A. 

Mr. Minkowski requested that the Board modify the Rural OP in accordance with Exhibit 

4A and all the appeal withdrawals indicated in Exhibit 3 be noted.  The Board was  

asked to direct that all these policies should come in to effect in the OP. 

 

Group 5: Severances 

Ms. Maxwell testified that Group 5 deals with severances and that Paletta is the only 

appellant.  There are six issues identified in Exhibit 5, Issues List.  Issues 1, 2, 5 and 6 

are part of a settlement,  Issue 3 (Section F.1 Planning Act Implementation Tools in the 

Rural OP), has been settled with changes and Issue 4 has been withdrawn. 

Exhibit 7A, Chapter F – Implementation  

 Policy F.1.14.2.1 d) clarifies the intent of the policy for agricultural-related uses 

and adds “agricultural-related” uses to the report requirements. 

 Policy F.1.14.2.2 (farm consolidation), provides for a farm residence.  It also 

clarifies the intent of Abutting Lands and Non-Abutting Lands, to ensure that no 

additional or new houses can be built. 
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 Chapter G – (Definitions), provides adjustments to recognize changes to the 

Niagara Escarpment Area. 

It was Ms. Maxwell’s opinion that the proposed changes represent good planning for the 

municipality, are consistent with the PPS, conform to the Greenbelt Plan and are in the 

public interest.  She recommended the Board approve the modified policies as shown in 

Exhibit 7A. 

Mr. Minkowski requested that the Board modify the Rural OP in accordance with Exhibit 

7A; and all the appeal withdrawals indicated in Exhibit 6 be noted.  The Board was 

asked to  direct that all these policies should come in to effect in the Rural OP. 

 

Motion to dismiss without a hearing Dr. Nugent’s appeal in Groups 1, 3 and 9  

Mr. Minkowski advised the Board that everything has been resolved with Group 1 

appeals, except issue 4 and Tom Nugent (page 42 Motion Record).  Dr. Nugent’s issue 

is:  Are the core areas identified in Schedules B, B-2, B-4, B-7 and B-8 accurate? 

By way of this Motion, the City seeks dismissal of the appeal.  The Motion is supported 

by MMAH.  Mr. Minkowski submitted that:  

 Subsection 17(45) of the Planning Act provides for dismissal without a hearing 

when no apparent land use grounds have been provided in the appeal.  Dr. 

Nugent has not provided written reasons in the appeal notice and has not 

responded to requests for further information.  He has also failed to provide a 

witness list by January 31, 2012 and witness statements by March 16, 2012 as 

required by the Procedural Order (PO).   

 The Notice of Motion was served to Dr. Nugent on February 13, 2012, but he has 

not provided any written response by way of Notice of Reply; has not filed any 

Affidavit material; and has not cross-examined the City’s witnesses.   

 The Notice of Appeal (Tab 2B Motion Record) deals with mapping of the core 

areas.   
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 The letter of appeal deals with soils, inconsistencies on Province’s agricultural 

designations, mapping of agricultural uses, and growth area issues.  It does not 

deal with Schedule B issues. 

 The letter of appeal does not deal with Natural Heritage mapping and core areas 

and no reasons are set out for appeals to Schedule B.  It fails to identify an issue 

with core areas. 

Tab 2, Motion Record, includes the Affidavit of Joanne Hickey-Evans, Manager of Policy 

Planning.  The Affidavit indicates that the appeal is silent with respect to Natural 

Heritage; no correspondence has been received by the City setting reasons for the 

appeal; no planning grounds, rationale or reasons have been forthcoming; and no 

Environmental Impact Statement (EIS) has been submitted for the Nugent property to 

support any reconsideration.  As he is also involved as an appellant with the Hamilton 

OP, he understands the process and has an obligation as a party to follow the process.  

Dr. Nugent has not filed any reply, Affidavit, or supplementary information.  He has 

failed to appeal Schedule B and no other party has appealed Schedule B.  There is 

nothing he can attach to come to the Board.  As he has not stated any reasons 

pertaining to core area issues, the appeal is deficient and the Board has no information 

upon which to adjudicate his appeal.  Therefore, the appeal should be dismissed. 

Dr. Nugent responded that there is a mistake in the address the City is referring to in 

Tab 2, page 11, with respect to his property.  The same mistake took place during the 

Greenbelt process a few years ago.  He feels that the City is not dealing with his case 

appropriately and they have not contacted him to resolve the matter and use the correct 

address for his property.  He submitted that he wrote a letter of clarification addressing 

his concerns with respect to the Greenbelt and has been trying for years to resolve the 

problem, but nothing has been done.  He does not contest every property with respect 

to the Natural Policies, only his own property.   

 

Disposition 

The Board has dealt with the management of the Rural OP file for over a year and is 

pleased that the City and the appellants are resolving the appeals through settlement 
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agreements. This hearing dealt with settlements for Groups 1, 3 and 9 involving the 

Aggregate industry and the Paletta companies and Group 5, regarding severances.  

The Board heard uncontradicted planning opinion evidence in support of the three 

settlements.  Each of the appellants consents to the changes as generally described by 

the City witnesses. 

The proposed changes to the Sensitive Land Use definition (Exhibit 2, page 4), is to 

provide clarity on interpretation.  The modification provides conformity with the PPS.  

The Board is satisfied that the proposed definition represents good planning for the 

municipality, is consistent with the PPS, conforms to the Greenbelt Plan and is in the 

public interest.  The Board will modify the definitions and policies as set out in Exhibit 

2A (Attachment “1” to this decision) and will approve them as modified.  The Board 

orders that all these policies should come into effect forthwith. 

The proposed Natural Heritage System, Land Use Designations and related Rural OP 

policies (new site-specific policies in Volume 3 of the Rural OP) are important to ensure 

the City maintains its agricultural uses in the future.  Changes to policy D.1.3 and D.1.4 

have been incorporated to recognize the need for farming by encouraging all lands used 

for agricultural uses to remain in agricultural uses.  The Board is satisfied these policy 

changes and site-specific policies are important to ensure the City does not lose 

agricultural uses in the future.  As the proposed changes represent good planning for 

the municipality, are consistent with the PPS, conform to the Greenbelt Plan and are in 

the public interest, the Board will approve the modified policies as shown in Exhibit 4A 

(Attachment “2” to this decision).  All the appeal withdrawals indicated in Exhibit 3 are 

noted as Attachment “3” to this decision.  The Board orders that all these policies should 

come into effect forthwith. 

Group 5 deals with severances and most appeals have been settled or withdrawn.   

Policy F.1.14.2.1 d) clarifies the intent of the policy for agricultural-related uses and 

adds “agricultural-related” uses to the report requirements.  Policy F.1.14.2.2, farm 

consolidation, provides for a farm residence and clarifies the intent of Abutting Lands 

and Non-Abutting Lands, to ensure that no additional or new houses can be built. 

Chapter G – Definitions, provides adjustments to recognize changes to the Niagara 

Escarpment Area. 
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Based on the uncontradicted evidence, the Board is satisfied that the proposed changes 

represent good planning, are consistent with the PPS, conform to the Greenbelt Plan 

and are in the public interest. The Board will approve the modified policies as shown in 

Exhibit 7A (Attachment “4” to this decision).  All the appeal withdrawals indicated in 

Exhibit 6 are hereby noted in Attachment “5” to this decision.  The Board orders that all 

these policies should come in to effect forthwith. 

 

The Motion to dismiss 

The appellant, Dr. Nugent, has been a party to these appeals and has followed closely 

the evolution and resolution of the various appeals before the Board.  It appears that 

this gentleman’s property has been affected by previous planning actions when the 

Province approved the Greenbelt Plan and his property was included in the 

development restrictions of that plan.  The City’s Rural OP is required to conform to the 

Greenbelt Plan and similarly provides development controls not to Dr. Nugent’s liking.  

Hence, he filed an appeal to the Rural OP. 

It appears Dr. Nugent filed his appeal letter unaided by legal counsel or planning advice 

and to the best of his ability he tried to convey what the issues and concerns were.  In 

an adversarial system like appeals to the OMB, the appellant bears some heavy 

responsibilities to define his case and provide the necessary supporting information 

required to defend his case in a timely fashion.  The Board understands the heavy 

burden unrepresented parties have to bear.  Unfortunately, the statutory requirements 

and regulations relating to appeals require, at the minimum, that planning reasons be 

provided at the time of the appeal notice.  Although Dr. Nugent’s letter is eloquent, it 

fails to provide coherent planning reasons to support his allegations. 

Subsection 17(45) of the Planning Act provides for dismissal without a hearing when no 

apparent land use grounds have been provided in the appeal.  The City has 

painstakingly asserted that Dr. Nugent has not provided written reasons in the appeal 

notice and has not responded to requests for further information.  He has also failed to 

provide a witness list by January 31, 2012 and witness statements by March 16, 2012 

as required by the PO.   
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The City suggests that Dr. Nugent’s argument is not with the Rural OP, but his concerns 

reside with the Greenbelt Plan.  The appeal deals with soils, inconsistencies on 

Province’s agricultural designations, mapping of agricultural uses, and growth issues.  It 

does not deal with Schedule B issues that he refers to and there is no legitimacy on the 

grounds of the appeal.  Therefore, there are no triable issues for the Board to adjudicate 

and the appeal is not worthy of the adjudicative process. 

The Board agrees that the Rural OP must conform to the Greenbelt Plan, and as such, 

Dr. Nugent’s issues cannot be addressed under the Rural OP appeal process because 

the Rural OP has to conform to the provincial plan.  The Greenbelt Plan will be coming 

up for review in the next two years and that is the process Dr. Nugent ought to address 

his concerns to.  If his concerns are that his property is inappropriately designated, he 

needs to undertake the appropriate technical studies and submit them to the proper 

government agencies for review. 

For these reasons, the appeal by Dr. Tom Nugent to the Rural OP is dismissed without 

a full hearing. 

This is the Order of the Board. 

 

 
“A. Christou” 
 
 
 
A. CHRISTOU 
MEMBER 
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