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DECISION DELIVERED BY SUSAN de AVELLAR SCHILLER AND ORDER 
OF THE BOARD 

 

[1]  1746301 Ontario Inc. (proponent) wishes to develop a 332 hectare site for a motor 
vehicle track facility, known as the Canadian Motor Speedway (CMS), outside the urban 
area boundary of the Town of Fort Erie (Town). The subject site is on prime agricultural 
land and includes a licensed quarry that has not yet been mined. To be implemented, 
the proposal requires an amendment to the official plan of the Regional Municipality of 
Niagara (Region), an amendment to the official plan of the Town, and an amendment to 
the zoning by-law for the Town. 

Central issues 

[2]  Having heard the evidence, the Board identifies three pivotal issues in these 
proceedings: 

1. Have the natural heritage features on the site been properly identified and 
protected? 

2. Is the removal of agricultural lands consistent with the requirements of the 
Provincial Policy Statement (PPS)? 
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3. Does the proposal constitute an urban area boundary expansion that does not 
conform to the requirements of the provincial Growth Plan for the Greater Golden 
Horseshoe (GGH)? 

Matters before the board are narrowed 

 [3]  Four planning instruments have been appealed to the Board: Regional Policy Plan 
Amendment No. 3-2009 (ROPA 3); Town Official Plan Amendment No. 4 (OPA 4); 
Town Official Plan Amendment No. 63 (OPA 63); and Town By-law No. 106-10 which is 
the proposed zoning by-law amendment. 

[4]  OPA 63 amends a policy of the old Town official plan that is no longer in effect.  
OPA 4 amends the policy in the new Town official plan. Both deal with the same lands 
and were designed to implement the CMS proposal. 

 [5]  OPA 63 is an amendment that adds a site specific policy area as an overlay that 
retains the underlying designations of Agriculture, Hazard and Extractive Industrial on 
the subject lands.  

 [6]  OPA 4 is an amendment that adds site specific policy area #13: Canadian Motor 
Speedway Tourist Destination and Centre for Excellence and Innovation. This site 
specific policy area is as an overlay that retains the underlying designations of 
Agriculture, Extractive Industrial and Environmental Protection and Environmental 
Conservation. Included in the amendment’s requirements are limits on ancillary uses, 
protection of environmental areas, additional studies, holding provisions in the zoning 
by-law, ecological restoration and a site plan. 

 [7]  Environmental Protection and Environmental Conservation are refinements that 
replace the former Hazard designation. 

[8]  The Town has asked that the Board deal only with OPA 4 and that the file on OPA 
63 be closed.  

[9]  There are four appellants to OPA 63.  

[10]  The Citizens Coalition of Greater Fort Erie (Coalition) advised the Board at the 
outset of the hearing that it had reached a settlement with the proponent, the Town, and 
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the Region on all outstanding matters. Evidence on the settlement would be called by 
the proponent and the Town; the Coalition would call no evidence. Counsel for the 
Coalition withdrew from attendance following the presentation of the Minutes of 
Settlement, filed as Exhibit 10 in these proceedings. The Minutes of Settlement did not 
deal with OPA 63. 

[11]  Mr. R. Paura did not attend the hearing and no one attended on his behalf.  

[12]  Mr. B. Kenney attended the hearing but advised the Board that he did not intend to 
call any evidence. 

[13]  The Preservation of Agricultural Lands Society (PALS) attended the hearing and 
called a case, but acknowledged that intended evidence on the Town’s official plan 
would focus on OPA 4 and not OPA 63. 

[14]  None of the appellants to OPA 63 advised the Board that they wished to retain 
their appeals of OPA 63 and, in so doing, would be calling evidence regarding OPA 63. 
The Board finds that there is no prejudice to the parties in proceeding to hear evidence 
only on OPA 4 and not OPA 63. 

[15]  On consent, the Board dismisses the appeals of OPA 63.   

[16]  ROPA 3 adds a special policy area to permit the speedway, sharply limit ancillary 
uses, protect environmental areas and require holding provisions in the implementing 
zoning by-law. 

[17]  Matters remaining to be heard in these proceedings are: ROPA 3, OPA 4 and the 
proposed zoning by-law amendment. 

Witnesses heard 

[18]  The Board heard from 17 witnesses, 11 of whom the Board qualified to give expert 
opinion evidence.  

[19]  Experts the Board heard from included: 

 Three land use planners; 

 An agrologist; 
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 Two aquatic  biologists; 

 An ecologist and field botanist; 

 An ecologist and ornithologist; 

 A storm water and functional servicing engineer; 

 A traffic and transportation engineer; and 

 An acoustical engineer 

[20]  The Board also heard from the project director of the proposed speedway who 
outlined the proposal and the locational criteria that led the proponent to select the site 
now before the Board. 

[21]  The Board heard from four participants. 

[22]  Some confusion arose over whether the participant statement for the Bert Miller 
Nature Club of Fort Erie (Nature Club) had been filed in time and whether its 
representative would be permitted to address the Board. No one from the Nature Club 
appeared at the time initially set aside to hear from participants.  

[23]  The Procedural Order that set the various deadlines was set by a panel of the 
Board differently constituted. When the Board was advised that the representative 
thought a late filing, in terms of the deadlines set in the Procedural Order, would 
preclude the appearance of the Nature Club, the Board reviewed the Procedural Order. 
On doing so, the Board noted that a variety of deadlines had been set for various filings 
by different parties and some confusion over the deadline for participant statements was 
understandable. In any event, the Board wished to hear from the Nature Club and, on 
consent of the parties, set aside an additional time specifically to hear from the 
representative of the Nature Club. 

[24]  The participants identified noise, traffic, secure availability of emergency services, 
loss of agricultural lands, inadequate protection of environmentally sensitive lands, and 
loss of market value in nearby residences as principal concerns. Each of these 
concerns was addressed by one or more of the experts with the exception of market 
value.  

[25]  While a concern regarding market value was raised, no evidence was called on 
market value and fluctuations in market value are not a planning ground upon which the 
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Board could allow or deny the proposal. What the Board did consider were the 
questions of compatibility and appropriateness of the proposed uses, as discussed 
below. 

Refusal to qualify as an expert 

[26]  PALS called Dr. H. Gayler and wished to have him qualified by the Board to give 
expert opinion evidence in land use planning matters. Parties opposite objected to the 
proposed expert qualification. The Board decided to hear Dr. Gayler but declined to 
qualify him to provide expert opinion evidence. These are the Board’s reasons. 

[27]  Qualifying a witness to provide independent expert opinion evidence to the Board 
requires two key lines of inquiry: whether the witness possesses the necessary 
expertise and whether the witness is independent. The two lines of inquiry are 
frequently collapsed into a single reference to qualify a witness as an expert. While that 
reference may be handy shorthand, it does not remove the necessity to consider both 
elements: expertise and independence.  

[28]  The decision to qualify a witness is not automatic and no witness possesses a right 
to qualification. The decision is a discretionary one on the part of the Board in any given 
hearing. 

[29]  The Board dealt first with the question of expertise. Those objecting to the 
qualification of Dr. Gayler raised three core points regarding expertise: membership in 
the Ontario Professional Planners Institute (OPPI), graduating from an accredited 
university program in planning, and previous qualification by the Board as an expert. Dr. 
Gayler is not a member of OPPI, did not graduate from an accredited university 
program in planning, and has not been qualified previously as an expert by the Board. 

[30]  OPPI requires a standard of competence that is tested and reviewed prior to 
certification. It also requires adherence to a code of conduct and a code of ethics, and it 
has a disciplinary process to deal with complaints. Those accepted as full members of 
the Canadian Institute of Planners and who hold the Registered Professional Planner 
(RPP) designation in Ontario as OPPI members may use a professional stamp on their 
work product and must carry appropriate professional insurance. However, while an 
RPP designation is particularly desirable for qualification of an expert in land use 
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planning, there are circumstances where the Board may look to other matters, like 
experience.  

[31]  Not having an academic background in a program called “planning” does not 
automatically disqualify someone from being considered an expert in land use planning. 
A more nuanced consideration of the specific areas of study and expertise is 
appropriate under such circumstances. Dr. Gayler is a professor emeritus in the 
Department of Geography at Brock University. Geography is a component of land use 
planning. 

[32]  Dr. Gayler has never been qualified as an expert by the Board. The fact that 
someone has never been qualified as an expert by the Board does not count against 
them, any more than having been qualified previously by the Board enhances a request 
for qualification. Each request must be considered in its own right in the context of the 
matters before the Board at that particular hearing. If those who had been qualified 
previously were automatically ruled in, that would negate the Board’s responsibly to 
review qualifications and make a finding appropriate to the matter before the Board. If 
those who had not been qualified previously were automatically ruled out, there would 
eventually be no experts to replace those who leave their professional practice. 

[33]  The Board is satisfied that Dr. Gayler has the necessary expertise. 

[34]  The Board now turns to the question of independence. 

[35]  The question of independence is not something that is casual or to be taken lightly. 
The Board requires that each witness who comes before the Board to be qualified to 
give independent expert opinion evidence must acknowledge the expert’s duty. The 
acknowledgement required by the Board is based on the acknowledgement of an 
expert’s duty that is required by the Court, and the Board expects nothing less from 
those experts who come before it. 

[36]  The acknowledgement states in part: 

…I acknowledge that it is my duty to provide evidence in relation to this proceeding as follows:  

a. to provide opinion evidence that is fair, objective and non-partisan; 

to provide opinion evidence that is related only to matters that are within my area of 
expertise; and 
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b. to provide such additional assistance as the Board may reasonably require, to determine 
a matter in issue. 

I acknowledge that the duty referred to above prevails over any obligation which I may owe to any 
party by whom or on whose behalf I am engaged… 

[37]  In his curriculum vitae (c.v.), Dr. Gayler lists himself as a Member of PALS from 
1996 to the present. This in itself, separate from the request to be qualified to give 
independent expert opinion evidence, is not a problem. There is no bar to a person 
joining a group or engaging in advocacy regarding various issues of public interest.  

[38]  The Board heard from Ms. G. Janes, the Secretary/Treasurer of PALS for the past 
35 years. In correspondence filed as Exhibit 46 in these proceedings, Ms. Janes wrote 
“….I can also attest that Dr. Gayler has never been a member of our Society…”   

[39]  Ms. Janes retracted this statement when under oath on the stand and 
acknowledged that, to the best of her recollection, Dr. Gayler was not a member but she 
could not say that he had never been a member of PALS.  

[40]  Even if Ms. Janes had been able to maintain the assertion in her letter when she 
was under oath, that testimony would not be determinative of the matter.  

[41]  On the question of independence, the key in this case is not whether Ms. Janes 
believed Dr. Gayler was ever a member. The key in this case is that Dr. Gayler stated 
explicitly that he was member of PALS, continuously from 1996 to this hearing in 2012, 
and did so in the c.v. presented by PALS to support the request that Dr. Gayler be 
qualified to give the Board independent expert opinion evidence. PALS is an appellant 
and a party in these proceedings. 

[42]  The Board finds that a witness cannot, at one and the same time, be qualified as 
an independent expert to give opinion evidence while that same witness is a member of 
an advocacy group that is an appellant and a party in these proceedings. 

Site description 

[43]  The site is west of the Queen Elizabeth Way (QEW) between the Bowen Road and 
Gilmore Road interchanges. It is outside the urban area boundary of the Town of Fort 
Erie. The current uses are a mix of agriculture, wooded areas, Provincially Significant 
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Wetland (PSW), a few residences (both farm and non-farm) and a licensed quarry site 
that has not been mined. Miller Creek and Frenchman’s Creek both cross the site. 

[44]  The subject lands are irregular in shape, forming a rough U on its side with the 
open end on the west. Surrounding the subject lands to the north, south and within the 
open area of the U are also a few non-farm residential uses, agricultural uses, and 
wooded areas. Existing roads carry traffic on a grid-like network around and through the 
several parcels that make up the 332 ha site. 

[45]  Ridgemount Road is the western boundary of the lower leg of U. The western 
boundary of the northern leg of the U stops short of Ridgemount Road. A livestock 
farming operation separates the subject lands from Ridgemount Road in this area. The 
west side of Ridgemount Road has a large, active quarry. 

[46]  The proposal is for a site specific policy area that is an overlay on the underlying 
designations of Agriculture and Extractive Industrial. The Extractive Industrial zone 
recognizes the existing license under the Aggregate Resources Act, R.S.O., 1990 c. A8, 
as amended, for a Class A, Category 2, quarry below water table that is located on the 
subject lands but where no extraction has yet occurred.  

The proposal 

[47]  The proposed development includes: 

1. About 70 ha that will accommodate: 

a.  the speedway oval, 

b. a grandstand with a seating capacity of 65,000, and 

c. support services such as fuel handling facilities, first aid services, media 
facilities, maintenance, and so on, in the infield area. 

2. a paved motor speedway road course, with support facilities, and a 
motorcross/BMX/snowmobile/rental kart centre course within the road course 
area; 
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3. 133 ha of unpaved parking and camping areas divided between the two legs of 
the U at their western ends; 

4. 8.6 ha for a centre of excellence devoted to research and development in 
automotive technology, planned to be in association with a university; 

5. 4 ha for the manufacturing and assembly of prototype products that are 
developed and tested in association with the speedway; 

6. An accessory commercial complex not to exceed 7000 m2; 

7. A natural area that has been increased from an initial 69 ha to slightly less than 
117 ha; and 

8. The extension of full municipal services to the subject site, with costs to be borne 
by the proponent. 

Restrictions and requirements 

[48]  This proposal has been the subject of several years of study, multiple expert 
reports, full circulation to commenting agencies, and additional reports filed, as well as 
changes made to the proposal, to respond to concerns expressed by the Town and 
commenting agencies. 

Site plan 

[49]  Although a conceptual site plan was filed as Exhibit 16 in these proceedings, no 
site plan is before the Board for decision. As a conceptual site plan, it illustrates the 
proponent’s ambition for the site but it has no formal standing equivalent to a detailed 
site plan. A detailed site plan must still be submitted to the Town and relevant agencies 
for review, possible modification and approval. As such, certain elements of the 
conceptual site plan may well change when additional detailed work is undertaken.   

Special Policy Area 

[50]  ROPA 3 designates the subject lands as a special policy area. OPA 4 also 
designates the subject lands as a special policy area. Neither ROPA 3 nor the OPA 4 
expand the urban area settlement boundary of the Town of Fort Erie. 
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Zoning by-law holding provisions 

[51]  The proposed zoning by-law amendment makes extensive use of holding 
provisions. Comments from the circulation of the initial studies, as well as the detailed 
work necessary to prepare a site plan, have identified a variety of additional items and 
approvals that are required before the holding provisions are lifted.  

[52]  These additional items include a traffic management plan, an updated 
environmental impact study, detailed noise control measures and a noise mitigation 
plan, and further detailed servicing and storm water management plans. 

[53]  Initial traffic studies have already been undertaken, as has an extensive noise 
impact study. The requirement for a traffic management plan and the additional noise 
control measures and mitigation plan responds directly to the concerns raised by some 
of the participants to these proceedings. 

[54]  A settlement with other nearby landowners resulted in the proponent agreeing to 
acquire their lands as one of the conditions of removing the Speedway Holding Zone 
from the zoning by-law. 

Environmental protection 

[55]  The Environmental Protection zone recognizes, protects and expands natural 
heritage features on the site. These include the PSW, Frenchman’s Creek, woodlands 
and areas identified for additional naturalization. Extensive buffers are proposed around 
all of these areas and may be expanded if further studies demonstrate that any of the 
protected features are larger than previously thought or new features are identified that 
require additional protection. 

[56]  The approval agencies for detailed design elements that may impact natural 
heritage features include the Ministry of Natural Resources (MNR), the Niagara 
Peninsula Conservation Authority (NPCA) and the Department of Fisheries and Oceans 
(DFO).  

[57]  Both MNR and NPCA had expressed some concerns initially.  Both have since 
indicated that they are satisfied, either with information that addressed that initial 
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concern or with the control they will exercise over any approval of detailed design 
elements that may impact their areas of jurisdiction. 

[58]   MNR, for example, expressed concern initially regarding the impact on a PSW 
with the removal of a hedgerow that had been included in the PSW. Additional 
evaluations and reports filed by the proponent satisfied MNR that the hedgerow should 
be removed from the PSW designation.   

[59]  Miller Creek is one of these features that come under the jurisdiction of the NPCA. 
The section of Miller Creek that crosses the subject lands is engineered. The NPCA 
considers this section of Miller Creek degraded. The proposal includes the realignment 
and restoration of Miller Creek, subject to approval by the NPCA. 

Requirements and restrictions secured by the Coalition 

[60]  The settlement with the Coalition added still more requirements and limitations. 
Included in these additional requirements and limitations are a number of provisions 
which have been folded into the proposed zoning by-law amendment now before this 
Board. These provisions limit uses, add a licensing requirement and recognize the 
desirability of appropriate opportunities for public review and submissions. The 
provisions include: 

1. No drag racing will be permitted and activities involving motorized vehicles, with 
limited exceptions, will be prohibited on at least one day per week; 

2. The Town must develop and adopt a licensing by-law to regulate motor vehicle 
racing in the Town; 

3. The proponent must meet the requirements of, and secure, a license under the 
licensing by-law; 

4. Any of the additional reports or studies that are required to remove any of the 
holding provisions are to be made available to the Coalition at the time they are 
submitted to the appropriate agency so the Coalition may have the reports 
reviewed by a qualified consultant and make submissions on the report to the 
appropriate agency; and 
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5. The Town will give at least 20 days’ notice of its intention to remove a holding 
symbol and will allow the public to make oral or written submissions prior to a 
decision. 

Limitation on accessory uses 

[61]  In addition to using holding provisions that require the satisfactory completion and 
approval of additional matters before the holding provision may be released, the 
proposed zoning by-law clearly establishes the speedway proper as the primary use. 

 [62]  Accessory uses may only progress in association with the primary use. Accessory 
uses may not locate on the site independent of the primary speedway use.  

Sunset provision 

[63]  Finally, this proposed by-law includes a sunset provision. If the Speedway Holding 
Zone has not been removed on or before September 13, 2020 then the by-law shall be 
of no force and effect. 

 Analysis and findings on the central issues 

Have the natural heritage features on the site been properly identified and protected? 

[64]  PALS called Dr. M. Dickman to testify on certain natural heritage matters. Dr. 
Dickman is an aquatic biologist. While he has done some research in sweet water 
habitats, his research has focused predominantly on ecotoxicology in cold, saltwater 
fisheries. Dr. Dickman’s most compelling testimony was in the concerns he raised 
regarding Miller Creek.  

[65]  Miller Creek is a warm water fish habitat that crosses the subject lands. Miller 
Creek is under the jurisdiction of the NPCA. This section of the creek is engineered, and 
considered to be in a degraded condition by the NPCA.  

[66]  The proposal before the Board includes the relocation and restoration of Miller 
Creek, to the satisfaction of the NPCA. No change may be made to the creek without a 
permit from the NPCA and no relocation and restoration can occur without the NPCA 
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approval. Further, the NPCA exercises certain authority in these matters on behalf of 
the federal Department of Fisheries. 

[67]  Miller Creek currently has a fairly extensive natural cover. Although Miller Creek is 
a warm water fish habitat, that natural cover still provides protection from the sun and 
reduces the heat load on the creek.  

[68]  Dr. Dickman expressed the concern that a relocation of the creek might not provide 
for equivalent cover to reduce the heat load, which in turn might then have a negative 
impact on the fish habitat. Dr. Dickman testified that all aquatic life has a range of 
temperatures in which it thrives. Beyond that range, whether lower or higher, the aquatic 
habitat may no longer be suitable. Different species may have different ranges of 
tolerance, but the principle stands whether one is dealing with warm water habitats, cold 
water habitats, salt water habitats or sweet water habitats. 

[69]  While the Board recognizes the concern for the habitat of a relocated Miller Creek, 
an expression of concern is not sufficient. 

[70]  Dr. Dickman acknowledged that he did not inform himself on the process or 
requirements involved in any proposal to relocate Miller Creek. He did not inform 
himself about the jurisdiction of the NPCA and its role in the final determination of 
whether Miller Creek would be relocated and, if so, what its final design would be.  In 
short, his testimony stopped with the identification of a concern but with no assessment 
of the process of approval for relocation or the role of the approval agencies.  

[71]  Simply raising a concern without an assessment of the proposed mechanism to 
deal with the concern does not assist the Board in determining the matter.  

[72]  Dr. Dickman also expressed concern about the protection of a spring on the 
subject lands. Under cross-examination, Dr. Dickman acknowledged that the protection 
of the spring had been discussed at a meeting of the relevant experts and that the 
spring would be protected. In this case, it is not simply the expression of a concern that 
is not helpful to the Board, it is the fact that Dr. Dickman was aware that the spring was 
already identified for protection and the necessary steps were put in place to do so. 

[73]  The PSW on the site has been identified and its boundaries refined by MNR.  
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[74]  Significant woodlands have been identified and are protected. 

[75]  No major wildlife corridors were identified on the subject lands. The Town’s OP 
identifies a corridor that follows Frenchmen’s Creek. The creek, along with substantial 
buffers, is already protected. That protection would extend to the use of the creek 
corridor for wildlife movement. The Region’s OP identifies a potential natural heritage 
corridor south of the subject lands which is not impacted by the proposed development. 

[76]  MNR has identified features on and adjacent to the subject lands that are suitable 
for winter warding up of deer. The proposal will not isolate or impact these areas. 
Connections and potential corridors will be maintained. Proposals for restoration and 
additional naturalization will increase forest cover on the subject lands and enhance 
potential corridors and areas deer may use to ward up in winter. 

[77]  Field studies have been undertaken to determine if any species at risk are on the 
subject lands and, if so, whether their habitat requires protection.  

[78]  There is some evidence of Bobolink and Eastern Meadowlark, but this is a rural, 
agricultural area and the sightings have been minimal on the subject lands. Further 
investigation, particularly involving Bobolink habitat, is to be undertaken. The results will 
be presented to MNR for review and determination if any additional steps need to be 
taken regarding habitat protection.  

[79]  There are active quarrying operations across the road from the subject lands, as 
well as an inactive, licensed quarry on the subject lands. Habitat associated with the 
quarries, area barns and hollows have all been identified as potentially suitable for the 
Eastern Milksnake. There have been occasional sightings of the snake in the area but 
MNR has not identified significant Eastern Milksnake habitat on the subject lands. 

[80]  As extensive as the studies have already been to identify and protect natural 
heritage features, the planning instruments before the Board contemplate additional 
analysis and review prior to any final approvals. Detailed design work will require an 
updated environmental impact study. The holding provisions in the zoning by-law will 
not be removed until all approval agencies are satisfied with the updated environmental 
impact study. 
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[81]  The Board finds that the natural heritage features on the site have been properly 
identified and protected.   

Is the removal of agricultural lands consistent with the requirements of the Provincial 
Policy Statement (PPS)? 

[82]  The PPS discourages the removal of agricultural lands for other purposes but 
recognizes that this may occur under certain circumstances.  

[83]  Approximately 90 per cent of the lands in the Niagara region are prime agricultural 
lands, composed of Class 1, 2, and 3 agricultural lands. Approximately 77 per cent of 
the subject lands are prime agricultural lands. Some of these lands are Class 2 
agricultural lands but the majority are identified as Class 3 agricultural lands. 
Productivity indices show that the agricultural lands on the subject site are generally 
similar to Class 3 productivity. 

[84]  Section 2.3.5 of the PPS sets out the requirements for the removal of land from 
prime agricultural areas and states: 

2.3.5 Removal of Land from Prime Agricultural Areas  
 

2.3.5.1 Planning authorities may only exclude land from prime agricultural areas for:  

a) expansions of or identification of settlement areas in accordance with policy 1.1.3.9;  

b) extraction of minerals, petroleum resources and mineral aggregate resources, in 
accordance with policies 2.4 and 2.5; and  

c) limited non-residential uses, provided that:  

1. the land does not comprise a specialty crop area;  

2. there is a demonstrated need within the planning horizon provided for in policy 1.1.2 for 
additional land to be designated to accommodate the proposed use;  

3. there are no reasonable alternative locations which avoid prime agricultural areas; and  

4. there are no reasonable alternative locations in prime agricultural areas with lower 
priority agricultural lands.  

2.3.5.2 Impacts from any new or expanding non-agricultural uses on surrounding agricultural 
operations and lands should be mitigated to the extent feasible. 

[85]  The proposal before the Board does not include any expansion of a settlement 
area or the urban area boundary of the Town. The proposal is for a special policy area 
with narrowly defined uses. Section 2.3.5.1 (a), which references s. 1.1.3.9 of the PPS, 
does not apply in this instance. 
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[86]  The subject lands include lands that have a license for aggregate extraction. The 
proposal protects the aggregate resource by ensuring that use of these lands for the 
proposed speedway will not include any paving or permanent construction on the 
licensed lands. There is no application before the Board to expand those licensed lands 
and remove additional agricultural lands for aggregate extraction purposes. Section 
2.3.5.1 (b) does not apply in this instance.  

[87]  At s. 2.5.1, the PPS requires mineral aggregate resources to be protected for long 
term use. By ensuring that development of the speedway protects access to the 
aggregate resource in the event that the licensee moves to active extraction on the site, 
the proposal is consistent with s. 2.5.1 of the PPS. 

[88]  Section 2.3.5.1(c) does apply to the site.  

[89]  The parties do not agree on the meaning of the phrase “limited non-residential 
uses”. Does limited refer to a small area or to a few specific uses?  Since limited is not a 
defined term, the application of this section must be in the context of the particular 
proposal. In this case, the proposed non-residential uses are narrow, restricted, 
regulated and controlled. The land area to be occupied by these uses is governed by 
the nature of each use. 

[90]  Based on an analysis of the proposed planning instruments before the Board, with 
their attendant restrictions and requirements, the Board finds that the proposed uses 
within the special policy area are limited non-residential uses. The Board further finds 
that the size of the area occupied by the proposed uses is not the determining factor on 
whether or not the uses are limited. 

[91]  While the lands are prime agricultural lands, predominantly Class 3, the subject 
lands do not comprise a specialty crop area. 

[92]  This proposal is for a very large recreational facility with limited associated 
accessory research, industrial and commercial facilities. As identified by the proponent, 
there are five key locational criteria: 

1. The site must be close to a major highway and readily accessible to that 
highway; 
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2. The site must be visible from the highway; 
3. The site must be close to municipal services to accommodate appropriate 

extensions to the site; 
4. The site must be large enough to accommodate this major facility; and 
5. The site must be located with a minimum of sensitive receptors for noise. 

[93]  No witness before the Board suggested that these criteria were inappropriate for 
this facility.  

[94]  No witness before the Board suggested that provision for a facility of this type 
would normally be included in the regular process of planning for a community. While 
provision might be made in advance for commercial or residential or industrial uses 
generally, provision for this major recreational facility is simply not something a 
community would normally identify in an official plan with no live proposal before it. 

[95]  The Town has identified industrial sites within its urban settlement area. None of 
the available sites is anywhere near large enough, or appropriate, to accommodate this 
rural recreational facility. As such, the Board finds that there is a demonstrated need for 
additional land to be designated to accommodate the proposed use. 

[96]  The Board had before it an agricultural impact study which included an analysis of 
alternative sites. There are no lower priority agricultural lands available. PALS 
suggested a site to the north, known locally as Thundering Waters. The site does not 
meet the area requirements for this facility and is constrained environmentally. It is also 
in close proximity to existing and future residential development, raising a considerable 
concern for land use compatibility and noise impact on sensitive receptors. 

[97]  The Board finds that there are no reasonable alternative locations that avoid prime 
agricultural areas and no reasonable locations in prime agricultural areas with lower 
priority agricultural lands. No reasonable alternative site was placed before the Board. 

[98]  Although the subject lands are Class 3 prime agricultural lands, there are no active 
agricultural operations on the subject lands. Active agricultural operations on the subject 
lands were retired some years ago. 
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[99]  In addition to the active quarries across the road from the proposed development, 
there are active agricultural operations in the surrounding area. There are only three 
active livestock operations within one km of the proposed development. Required 
setbacks and limitations on uses allow the proposal to meet the requirements of 
minimum distance separation from livestock operations. 

[100]  The Board finds that the proposal meets the requirement of s. 2.3.5 of the PPS 
for the removal of land from a prime agricultural area. 

Does the proposal constitute an urban area boundary expansion that does not conform 
to the requirements of the provincial Growth Plan for the Greater Golden Horseshoe 
(GGH)? 

[101]  The PPS and the GGH contain similar policies for managing and directing growth. 
Both direct development to settlement areas but the GGH provides greater specificity in 
certain respects. In the section on managing growth, the GGH states: 

2.2.2 Managing Growth 

1. Population and employment growth will be accommodated by … 

i) directing development to settlement areas, except where necessary for development 
related to the management or use of resources, resource-based recreational activities, 
and rural land uses that cannot be located in settlement areas… 

[102]  The proposed speedway is a unique facility. It is not a land use that is planned for 
in a settlement area and is not appropriate for a settlement area. It is land extensive. 
Noise impacts would make it incompatible with neighbouring sensitive receptors that 
would surround it in a settlement area. The substantial setbacks that would be required 
would freeze large tracts of urban land otherwise capable of being developed. 

[103]  The proposed speedway is a recreational facility more properly located in a rural 
area. 

[104]  Concern was expressed initially by the Ministry of Municipal Affairs and Housing 
(MMAH) and by the Region about the amount of commercial and industrial development 
proposed originally to accompany the speedway. As a result of these concerns, these 
uses have been sharply curtailed and tied explicitly to the speedway. They are not stand 
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alone uses that are capable of being located off site and within the existing urban area 
boundary. 

[105]  Section 1.7.1(f) of the PPS calls for long term economic prosperity to be 
supported by “providing opportunities for sustainable tourism development”. 

[106]  Section 2.2.6.7 of the GGH emphasizes the importance of tourism for this area 
within the context of economic development and states: 

7. In recognition of the importance of cross-border trade with the United States, this Plan 
recognizes a Gateway Economic Zone and a Gateway Economic Centre near the Niagara-US 
border. Planning and economic development in these areas will support economic diversity and 
promote increased opportunities for cross-border trade, movement of goods and tourism. 

[107]  The gateway designation applies to the urban settlement area of the Town. 
Although the proposed speedway would be located outside the urban settlement area of 
the Town, for the reasons reviewed above, it will be located immediately adjacent to that 
urban area boundary.  

[108]  In addition, the speedway is being planned to access a large cross-border fan 
base that is in keeping with economic development to sustain and expand tourism. The 
Board heard no evidence to contradict the proponent’s assessment of the size of the 
intended market for this facility or the likelihood that a substantial component of that 
market would represent cross-border tourism. As such, the proposal complements and 
supports the important gateway function identified by the GGH. 

[109]  The Board finds that the proposal conforms to the requirements of the GGH. 

Conclusions 

[110]  The Board finds that ROPA 3, found at Attachment 1 to this decision, addresses 
and implements the matters of provincial interest set out in s. 2 of the Act, is consistent 
with the PPS, and conforms to the GGH. 

[111]  The Board finds that OPA 4, found at Attachment 2 to this decision, addresses 
and implements the matters of provincial interest set out in s. 2 of the Act, is consistent 
with the PPS, conforms to the GGH, and conforms to the Region Official Plan as 
amended by ROPA 3. 
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[112]  The Board finds that the proposed zoning by-law amendment, found at 
Attachment 3 to this decision, addresses and implements the matters of provincial 
interest set out in s. 2 of the Act, is consistent with the PPS, conforms to the GGH, and 
conforms to the Town’s Official Plan as amended by OPA 4. 

ORDER 

[113]  The Board orders that: 

1. The appeals of Randolph Paura, Bryan Kenney and Preservation of Agricultural 
Lands Society are dismissed. 

2. The appeal of the Citizens Coalition of Greater Fort Erie regarding OPA 63 is 
dismissed. 

3. The remaining appeals of the Citizens Coalition of Greater Fort Erie are allowed 
in part. 

4. The Region of Niagara Official Plan is modified in accordance with Attachment 1 
to this decision and, as so modified, is approved. 

5. The Town of Fort Erie Official Plan is modified in accordance with Attachment 2 
to this decision and, as so modified, is approved. 

6. By-law 129-90 is amended in accordance with Attachment 3 to this decision. 

 
“Susan de Avellar Schiller” 
 
SUSAN de AVELLAR SCHILLER 
VICE CHAIR 


















































