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1.  INTRODUCTION
Ron Glenn (the Applicant) owns a waterfront dwelling in the Township of Georgian Bluffs (the Township), in the County of Grey (the County). He wanted to add an attached three-bay garage, and more decking. The result would not comply with existing zoning for side yard and rear yard setbacks, and maximum lot coverage, so he applied to the Township. 
The Township has no Committee of Adjustment or process for minor variances: its practice is to consider applications (to change zoning requirements) under the rubric of site-specific rezoning. Here, municipal planning staff had no objection, nor did other circulated agencies. Accordingly, Township Council amended the existing Zoning By-law 6-2003 (current By-law), and adopted site-specific By-law 30-2010 (new By-law): 

	a)
	Reducing the rear yard setback on the lot from 10 metres to 0.15 metre (a less dramatic change than it sounded, for reasons to be explained);

	b)
	Increasing maximum lot coverage from 20% to 22%; and

	c)
	Reducing the side yard setback from 2 metres to 1 metre.


Ernest VanLeeuwen and Nadia Chappel (Neighbours) objected that the project would have negative impacts on their property, in terms of drainage and damage to their trees. They appealed the new By-law to the Board. At the hearing, there was no dispute concerning (a) and (b) above, but only (c), side yard setback near their property, and its implications for drainage and trees.
Neither the Township nor County formally attended the hearing, but the Township’s Planner, Ms Nicolson, volunteered to explain what had occurred. The Applicant had the assistance of Counsel (his wife), and an experienced Planner (Mr. Scott). The Neighbours were not represented by Counsel, and called no experts, but the evidence was straightforward in what it contained – and, significantly, in what it did not.
The Board has carefully considered all the evidence, the Decision of Council, the supporting information/material thereto, and the able submissions of both sides. The Board concludes, as the Township did, that most aspects of the new By-law 30-2010 are appropriate, notably for rear yard setback and lot coverage. The Board also finds no By-law shortcomings concerning drainage, since that subject is amply addressed, including the By-law’s “H” (“Holding”) provision making development conditional on satisfactory drainage arrangements, professionally prepared and municipally approved.
On the question of trees and green buffer, the Board notes the Township Planner’s “hesitation” concerning the proposed side yard setback, because of non-existent information on prospective damage. The Board is of a similar view, and the topic has safety implications. Since the Applicant was already committed to assessing that damage anyway (undertaking to replace damaged greenery), the Board considers it appropriate to collect that information before the work, not just after. Accordingly, the Board amends the By-law’s “H” (“Holding”) provision to include an arborist’s report. The details and reasons are set out below.

2.  BACKGROUND
2.1  Setting

The subject property, in the former Township of Sarawak, is bounded by the Neighbours’ property (north), Balmy Beach Road (west), and another private property (south). To the east, it faces the waters of Owen Sound, but like all its waterfront neighbours, a large unopened “Original Shore Road Allowance” separates the back property line from the water (the “back yard” is mostly in this Shore Road Allowance). The dwelling is a walk-out: one storey faces the road, and two face the water. It was built around 1973, off-centre, toward the northeast corner of the lot, nearer the Neighbours. 

The Applicant proposed an attached three-bay garage at the front, along the northwest side, currently partly covered by a U-shaped driveway, much of which would be torn up and grassed over. The project would also include more balcony space.

2.2  Rear Yard and Lot Coverage

The change to rear yard setback was not due to any shift in the rear wall, but because proposed balcony space would be almost at the boundary of the Shore Road Allowance – like many waterfront neighbours (this By-law setback was introduced long after many of these houses were built). The Applicant asked for relief from that provision, which Township Council approved. The Neighbours did not take issue with that aspect of the By-law, nor was the Board shown any reason to take issue with it either.
The proposed lot coverage was not due to increased habitable space. Aside from the extra garage space, the problem was that although the existing By-law did not include decking in coverage calculations at an elevation under one metre from grade, it did at elevations above one metre, e.g. the new back balcony; so lot coverage would reach 22% whereas the By-law foresaw a maximum of 20%. The Applicant applied for relief on that account, which Council approved. Again, the Neighbours did not take issue with that aspect, and the Board was shown no reason to take issue with it either.

2.3  The Garage Area

The proposed garage area was a different matter, because of the proposal’s possible effect on drainage and trees.

In response to concerns about drainage, the Applicant – a senior Planner by profession – suggested an "H" ("Holding") provision in the rezoning, to make development conditional on satisfactory drainage arrangements. Council agreed, and added the following to the new By-law:

	
	... Removal of the "h" provision shall occur subsequent to the submission to and acceptance by the Township of a Surface Water Management Plan indicating how water will be managed to ensure no negative impact upon the property abutting the addition proposed....


Accordingly, the Applicant engaged experts whose drainage plan/report is now under municipal review. The Applicant added that although one possible drainage route could follow the north side of the property, an alternative route could cross the front, heading south. However, those arrangements did not satisfy the Neighbours.

Another issue was that the Neighbours' kitchen window (a six-foot bay window), looking straight at the subject property, would now face a fifty-foot blank expanse of garage wall, one metre from the property line (the current By-law minimum is two metres). They called this "highly unacceptable". The Applicant and his Planner countered that (a) there was already a screen of vegetation beside the Neighbours’ house (major trees and shrubs) and along the property line (cedars), making direct views of the garage "negligible"; and (b) if any damage occurred to that greenery, he would (in his Planner’s words) be:
	
	prepared to provide a nursery stock coniferous tree for any tree damaged.


There was no major dispute about his good intentions; in fact, the Neighbour Mr. VanLeeuwen referred to the overall proposal as a “beautiful plan”. The main question was feasibility of those good intentions concerning drainage and greenery. Though the Applicant "wanted to maintain all the trees", the Neighbours said existing vegetation would be of little help if it died – which, they argued, could easily occur to their fifty-foot trees, 60 centimetres from the property line, if roots extending to the Applicant’s side were damaged. They said development one metre from the property line (1.6 metres from the trunk) could easily kill those plants; chances of survival improved, they said, if development were kept at two metres from the property line, as the current By-law had foreseen. They added that if the trees' viability or stability were compromised – notably in the case of fifty-foot conifers – the prospect of injured trees toppling on houses was a risk for the Applicant as well as for the Neighbours.

The Applicant maintained, however, that the above scenario was alarmist. His garage would be built on a concrete pad, with footings extending downward only to the frost line; he said this was unlikely to damage the root system to the extent the Neighbours claimed. However, aside from hearsay from his contractor (who had a manifest interest in proceeding with the project), he could point to no information to support that suggestion. If there were damage, he added, he could provide additional landscaping. The Neighbours replied that fifty-foot trees were not easily replaceable – and certainly not by nursery trees or ivy.
3. OBSERVATIONS AND FINDINGS
3.1 Focus
Although disputes between neighbours are always unfortunate, it is useful to reiterate what this controversy was not.
 First, most of the By-law was undisputed, notably concerning the rear yard setback and lot coverage. The Planners’ expert opinion, that those By-law provisions met statutory criteria and represented good planning, was uncontested.
The proposed one-metre side yard setback near the garage – the only remaining concern – had two stated aspects: drainage and vegetation. Even there, the Board finds no shortage of good will under these difficult circumstances. The Applicant made an obvious effort to address the Neighbours' drainage concerns; the Neighbours, for their part, correctly observed that if a damaged tree fell on the Applicant's house, this could be disastrous for the Applicant himself. The Board considers this principally an honest disagreement over legal mechanics.

Finally, the following analysis pertains only to Planning Act aspects.  It does not purport to address the status of drainage or trees (or parts thereof) under either the law of property or the law of nuisance; those matters are within the purview of the Courts.

3.2 Drainage

As to substantive planning merits, the Board was not persuaded that the By-law represents any threat to drainage. Beyond the safeguards in the Ontario Building Code, the Township and Applicant provided for an "H" ("Holding") provision to specify “no negative impact” on that account. The Neighbours offered no evidence of any specific threat; and there was no suggestion, let alone evidence, that municipal expertise would be deficient, in handling this matter professionally. In short, the Board was shown no shortcoming in the By-law on that point.

3.3 The Green Buffer

That leaves the question of damage to the trees and green buffer which, said the Applicant’s Planner, “block this view”. The role of green buffers has been noted in countless Board Decisions; and if the buffer performed as the Applicant and his Planner predicted, then the Board finds that according to the photographic evidence, it would indeed block the view and represent a satisfactory response to the stated concern. 
But would it perform? The implications affected not only view, but safety. To the comment that a damaged tree could fall onto the Applicant's own house, Counsel replied: "We have insurance.... That's life. Things happen". But is that good planning? The subject cannot be dismissed so easily – not merely due to the possibility of personal injury, but because the Provincial Policy Statement (PPS) clearly directs, at Policy 1.1.1(c), that one should avoid “development which may cause safety concerns”.
Here, the possibility of damage was not ignored. On the contrary, the Applicant and his Planner tacitly acknowledged that damage would need to be properly assessed at some point: for if the Applicant promised to replace “any tree damaged”, then that presupposed a process to ascertain whether such damage occurred.

But if the project necessarily included an assessment of whether the Neighbours’ greenery was being damaged and needed replacement, that raised the unavoidable question of when such information would be collected – before or after the construction?

The Board was shown no logic to assessing impacts only after they occurred. That would deprive the Applicant of information, not only to help mitigate damage (and his own costs), but also to help design drainage. Obtaining professional information beforehand is also more consistent with the very concept of "planning"; though neither the Planning Act nor the PPS found it necessary to define "planning", in common parlance (and in the Shorter Oxford English Dictionary), “to plan” means “to arrange beforehand”. The Board was shown no reason why the timing of an assessment of damage to the Neighbours’ private property – to which the Applicant was committed anyway – should not follow the example of drainage arrangements, and occur in anticipation of the project, instead of merely in reaction to it.
The Board also attaches weight to the expert opinion of the Township’s Planner, Ms Nicolson. She generally agreed with the Applicant's Planner, who had testified that the proposal was "in the realm of a minor variance application"; but she specified an exception: "I hesitate for the side yard". Concerning damage to the Neighbours' trees, she replied candidly: "I would have to defer to somebody who knows more about that". However, it appears that no credible analysis on that account was ever done.

The Board is of the same view as the Township's Planner.

It would be glib, however, merely to paint the application as premature on that point. Concerning other impacts on the Neighbour's property (drainage), the Applicant had aptly suggested a useful mechanism – the "H" ("Holding”) provision – to fill the gap concerning drainage information. The Board was shown no reason why exactly the same mechanism could not perform the very same service, concerning other impacts on the Neighbour's property, namely for greenery. The applicable Official Plan, at Section 4.7(a)(vi), clearly authorizes municipal review of arrangements for greenery in related circumstances, and the Board has no reason to doubt municipal professionalism in this area either. Given the PPS direction pertaining to safety concerns, and the Applicant's standing commitment to deal fairly with the Neighbour's property, the Board finds it appropriate to include an arborist’s report among the conditions for development, via the same "H" provision.
4. CONCLUSION

THE BOARD ORDERS that the appeal against By-law 30-2010 of the Township of Georgian Bluffs is allowed in part, and By-law 30-2010 is amended by replacing the clause at Section 4 of the By-law:
	
	... Removal of the "h" provision shall occur subsequent to the submission to and acceptance by the Township of a Surface Water Management Plan indicating how water will be managed to ensure no negative impact upon the property abutting the addition proposed, in conformity with the Township of Sarawak Official Plan.


With the following:
	
	... Removal of the "h" provision shall occur subsequent to the submission to and acceptance by the Township of:

	
	(a)
	a Surface Water Management Plan indicating how water will be managed to ensure no negative impact upon the property abutting the addition proposed, in conformity with the Township of Sarawak Official Plan; and

	
	(b)
	A report by a qualified arborist, indicating how damage to plants can be mitigated, and the measures reasonably necessary to restore the Neighbours’ property on that account.


In all other respects, the Board Orders that the appeal is dismissed.

It is so Ordered. 

“M.C. Denhez”
M. C. DENHEZ

MEMBER










