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DECISION AND MEMORANDUM OF ORAL DECISION BY JAMES R. McKENZIE ON JUNE 6, 2016 AND ORDER OF THE BOARD
[1] This decision arises from a prehearing conference that dealt with the ongoing case management of the matters set out in the above-listed Title of Proceedings.  It addresses three issues: first, the articulation of an earlier order that administratively consolidated the appeals of Transportation and Corridor Protection Policies in respective official plan amendments adopted by the Regional Municipality of Peel (“Region”), the City of Brampton (“City”), and the Town of Caledon (“Town”); second, the scheduling of future proceedings in view of provincial actions to review the Greater Toronto Area (“GTA”) West Corridor Project; and, third, a motion by the City with respect to its Official Plan Amendment No. 105 (“OPA 105”), the Highway 427 Industrial Secondary Plan.
CONSOLIDATION OF TRANSPORTATION CORRIDOR PROTECTION POLICIES

[2] To begin, the Board notes the Ministry of Transportation (“Ministry”) decision to suspend the environmental assessment of the GTA West Highway Corridor Project (Exhibit 7 in PL141189), and the related Order-in-Council establishing an Advisory Panel “to assist the Government in conducting a strategic assessment of future transportation demand and other transportation infrastructure needs for passenger and goods movement in the Greater Toronto Area West Highway Corridor” (Exhibit 8 in PL141189).
[3] In an oral decision given October 16, 2015—the written memorandum of which is dated and was issued January 18, 2016—the Board ordered the administrative consolidation of appealed Transportation Corridor Protection Policies (“TCPP”) in planning instruments adopted by the Region, the City, and the Town that amended their respective official plans.  The Board also directed that the consolidated TCPP appeals be catalogued in a schedule to serve as a single-source repository.
[4] In preparing that catalogue, the respective counsel of the Region, Stephen Garrod, the City, Barnet Kussner, and the Town, Laura Bisset, felt it appropriate to articulate specific terms for the ongoing application of the consolidation order and proposed those terms as a cover to the catalogue (“enhanced order”).  Referring to the enhanced order as purely procedural, Mr. Kussner submitted that the intent underpinning its proposed language is to make sure that TCPP matters are not prejudiced by an approval of a non-TCPP matter.

[5] The enhanced order consists of six clauses and four attachments.  Clauses 1, 2, 3, and 5 are generally acceptable; no objection was advanced in connection with those four or with Attachments 1, 2, and 3.  Clauses 4 and 6 and Attachment 4 are at the heart of this dispute.
[6] Clause 4 consolidates certain appeals or portions of OPA 105 with the TCPP appeals, and Attachment 4 articulates those appeals/portions.

[7] Clause 6 also relates to OPA 105 and facilitates an opportunity for non-TCCP appeals to proceed separately from TCPP appeals provided doing so does not prejudice the TCPP matters.  Specifically, Clause 6 would allow non-TCPP matters in OPA 105 to be independently administered and determined, “…provided that no order proposed to be made in any other proceedings shall be final or come into effect if it is determined by the Board that it may prejudice or predetermine the outcome of any matter that is to be determined as part of the TCPP proceedings” [underlining added].
[8] The objection to the words “other” and “may” was led by Paul Bottos on behalf of his many clients, referred to for convenience in this proceeding as the Clarkway-Mayfield Appellants, who have appealed both TCPP and non-TCPP components of OPA 105.  He proposed alternative wording for Clause 6, replacing the word “other” with “such,” and the word “may” with “would,” so that the challenged phrasing would read as, “…provided that no order proposed to be made in any such proceedings shall be final or come into effect if it is determined by the Board that it would prejudice or predetermine the outcome of any matter that is to be determined as part of the TCPP proceedings” [underlining also added].

[9] Mr. Bottos focused his submissions exclusively on the inclusion of the word “may” in the enhanced order.  (The Board infers that his suggestion to swap the word “other” with the word “such” is meant to avoid confusion in the future by articulating the proceedings to which Clause 6 is directed.)  He submitted that the use of the word “may” introduces an additional burden for his clients: that of demonstrating that TCPP matters will not be negatively affected by a decision allowing an appeal of and approving a non-TCPP matter.  He maintains that would be unfair, and that the onus of demonstrating prejudice should be explicit and vest with the party alleging prejudice.  That is the motivation underpinning his alternate wording.
[10] Mr. Bottos also challenged Clause 4 and Attachment 4 of the enhanced order, alleging that their wording and operation could result in the OPA 105 designation of his clients’ lands being encumbered by the effect of the administrative consolidation.
[11] Mr. Bottos’s submissions were adopted by Ronald Webb on behalf of Jain Investments Inc.
[12] Parenthetically, the Board notes that the enhanced order tabled by Messrs. Garrod and Kussner and Ms. Bisset was not entered as an exhibit at the prehearing conference, and that Mr. Bottos’s revised enhanced order was—as Exhibit 11.  To remedy this oversight, the Board will exercise its powers to post-hoc mark the enhanced order as Exhibit 11-A (in PL141189).
[13] The Board has carefully considered the respective submissions of counsel on this issue.
[14] First, the Board finds that the replacement of the word “other” with the word “such” is a helpful revision that will lessen the potential for ambiguity in the future with respect to which proceedings a Board order will relate to.  That revision will be ordered.

[15] Second, the Board finds that the wording and operation of Clause 4 and Attachment 4 of the enhanced order could result in the designation of the Clarkway-Mayfield Appellants’ lands being encumbered as a consequence of being conjoined with the TCPP appeals.  It equally finds, given the significance of the GTA West Corridor Project however, that that potential alone is not a compelling reason to change the language of Clause 4 and Attachment 4 of the enhanced order.

[16] Third, the Board is not persuaded that the use of the word “may” introduces a new burden for the Clarkway-Mayfield Appellants.  Whether the word “may” or “would” or some other phrasing were deployed, an initial onus vests with whomever initiates an allegation of prejudice, following which onus shifts to whomever elects the dispute the allegation.  The alternate word proposed by Mr. Bottos carries the same burden.  Where onus initially or subsequently vests is not contingent upon which word is used.
[17] Finally, with respect to the choice between the words “may” and “would” the Board finds itself challenged: the respective submissions supporting each word have merit.  It is clear that use of the word “may” establishes the lowest threshold test where a party alleging prejudice need only demonstrate a possibility of prejudice.  That could keep the issuance of a non-TCPP-related order in abeyance for so long a period of time as to make proceeding independently pointless.  On the other hand, it is equally clear that the use of the word “would” establishes the highest threshold test where a party alleging prejudice need demonstrate prejudice as a certainty.  In the grey that routinely characterises land use planning, that could introduce a standard impossible to achieve.  Either extreme carries a measure of prejudice in the context of proceeding in parallel with the planning process for an undertaking having the magnitude of the GTA West Corridor Project and its concomitant public infrastructure investment.

[18] Unfortunately none on either side of this particular quarrel has, to this point, acknowledged the function of probability.  To that end, the Board will hold Clause 6 in abeyance until the next prehearing conference for OPA 105 (PL141189) in order for counsel to confer to explore wording that takes probability into account, the objective being to find wording that moves away from the extremes and opens a tolerable range within which an independent, non-TCPP proceeding in the future could meaningfully attend to corridor protection and allow for an order in the event an appeal was allowed.  Counsel, for example, could discuss inserting the word “likely” after either word “may” or “would,” or consider other possibilities to bridge the extremes advanced thus far.  To be sure, these are only suggestions meant to encourage problem solving.  And, again to be sure, in the event counsel cannot arrive at any consensus, the Board is quite prepared to decide this issue of wording one way or the other, despite the measure of prejudice each attracts.
ORDER

[19] The Board orders that the enhanced order (Exhibit 11-A) is approved subject to the correction of typographical errors, and except for Clause 6—which is held in abeyance until the next prehearing conference for OPA 105, the details of which are set out in the next section.  To avoid confusion, it is appended to this decision as Attachment 1.  A corrected version will be appended to the decision arising from the next prehearing conference.
[20] In the interim, those counsel engaging this issue are directed to confer as set out above.  Other counsel may participate if they wish.  Counsel are also directed to attend the next prehearing conference prepared to address the specific issue of Clause 6 with either consent language or with further submissions on other wording possibilities to achieve a tolerable range, or with augmented submissions on the use of the word “may” or “would.”  Finally, the final iteration of Clause 6 (when approved) will replace the word “other” with the word “such” as discussed above.
FUTURE SCHEDULING

[21] The Ministry’s decision to review the GTA West Corridor Project has triggered frustration among parties with respect to the scheduling of future proceedings for TCPP matters now that they have been administratively consolidated.  That frustration was expressed by Leo Longo, counsel to Orlando Corporation, who remarked that “dithering [by the Ministry] should not influence the scheduling of appeals” and “continuing to defer scheduling [by the Board] is tantamount to [it] declining its jurisdiction.”  
[22] Corridor protection is a fundamental requirement for a provincially significant transportation facility having the magnitude of the GTA West Corridor Project; the full implications of not appropriately recognising that necessity are immeasurable.  As Mr. Garrod correctly points out, that’s the harsh reality for Mr. Longo’s client and for others given the location of their lands.  For the time being, therefore, the Board finds that public need must succeed private desire with respect to scheduling.
[23] With respect to OPA 105, however, the parties shared a general sense that a further prehearing conference could be scheduled in late October 2016, to update the Board with respect to ongoing efforts related to scoping.  The Board will make that accommodation.  A prehearing conference is scheduled for OPA 105 (PL141189) on Wednesday, October 26, 2016 commencing at 10 a.m. at:
City of Brampton

The West Tower

41 George Street

Brampton,   ON    L6Y 2E1

[24] No further notice is necessary.

MOTION

[25] Finally, the City filed a motion seeking particular relief with respect to the partial withdrawal of various appeals of OPA 105.  First, it seeks an order stipulating that as a result of those withdrawals, the Board’s Secretary, “…is at liberty to notify the City Clerk that the decision by City Council to adopt [OPA 105]…is final and that OPA 105 has come into effect, save and except those policies and land use schedules which remain under appeal either on a Secondary Plan-wide basis or on a site-specific basis as set out on Exhibit “C” to the Affidavit of David Waters [sworn May 20, 2016].”  Second, it seeks an order pursuant to s. 17(50) of the Planning Act “…approving sections 10.1.3, 10.5.1, and 10.5.2 of OPA 105 as adopted, save and except to the extent [those three policies] remain under appeal on a site-specific basis in respect of lands delineated on Exhibit “D” to the Affidavit of David Waters and owned by [the Clarkway-Mayfield Appellants] and without prejudice to their appeals on a site-specific basis.”
[26] Mr. Bottos confirmed that the motion is not opposed by the Clarkway-Mayfield Appellants.
[27] The Board notes that the Secretary’s action articulated in the first ‘ask’ is codified in sections 17(30) and 17(30.1) of the Planning Act.  The Board also notes that the approval sought by the second ‘ask’ manifests as an operation of law pursuant to those same sections of the Planning Act.  The Board understands the City’s desire to have those policies of OPA 105 no longer under appeal recognised as being in force and effect, but it is not persuaded that the relief sought in this motion—which, as noted, is achieved as an operation of law pursuant to sections 17(30) and 17(30.1) of the Planning Act—is the appropriate means through which to see those desires fulfilled.
[28] Following a short exchange, it was determined that the operative component of the motion is the matrix of appeals set out Exhibit “C” to Mr. Waters’s affidavit and that the motion need not advance if that matrix were recognised in this decision.  The Board is prepared to give that recognition.  The Board is also prepared to recognise a consolidated issues list relating to that matrix.
ORDER

[29] The Board orders that the motion is deemed abandoned.  Exhibit “C” to Mr. Waters’s affidavit (Exhibit 10 in PL141189), the matrix, is appended to this decision as Attachment 2 and represents, as of June 6, 2016, the status of appealed policies that remain active and outstanding with respect to OPA 105.  The Board also directs attention to the “NOTE” set out at the top of that matrix.  The related consolidated issues list is appended as Attachment 3.
[30] Finally, this panel will attend to informing both Mary Ann Hunwicks, the Board’s Secretary, and Nazma Ramjaun, the Board’s case coordinator for PL141189, of the matters arising in connection with the abandoned motion.
[31] Board Rule 107 states:

107.      Effective Date of Board Decision  A Board decision is effective on the date that the decision or order is issued in hard copy, unless it states otherwise.

[32] Pursuant to Board Rule 107, this decision takes effect on the date that it is e-mailed by Board administrative staff to the clerk of the municipality where the property is located.
fdzsa“James R. McKenzie”

JAMES R. McKENZIE
VICE-CHAIR
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