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DECISION DELIVERED BY J. G. WONG AND ORDER OF THE BOARD
The City of Mississauga (City) is appealing a decision of the Committee of Adjustment approving minor variances (File No. “A” 225/11) to permit an existing seasonal pool enclosure, and to permit the construction of additions to the existing dwelling located at 1202 Mississauga Road (Subject Property).  Novak Bajin and Lais Vescia De Azambuja (Applicants) are the owners of the Subject Property.  The Subject Property is located in a very well established residential area.

The Applicants seek the following variances:

1. A dwelling depth of 23.50 m (77.09 ft.); whereas By-law 0225-2007, as amended, permits a maximum dwelling depth of 20.00 m (65.61 ft.) in this instance;

2. A floor area of 119.00 m2 (1280.94 sq. ft.) for the seasonal pool enclosure; whereas By-law 0225-2007, as amended, permits a maximum floor area of 10.00 m2 (107.64 sq. ft.) in this instance;

3. A height of 3.44 m (11.28 ft.) for the seasonal pool enclosure; whereas By-law 0225-2007 as amended, permits a maximum height of 3.00 m (9.84 ft.) in this instance;

4. A lot coverage of 26.29 per cent of the lot area (411.58 m or 4,430.21 sq. ft.); whereas By-law 0225-2007, as amended, permits a maximum lot coverage of 25.0 per cent of the lot area (391.40 m2 or 4,212.99 sq. ft.) in this instance.

Evidence 

Dirk Blyleven is a qualified land-use planner retained by the Applicant.  Mr. Blyleven testified that the Subject Property was purchased by the Applicants three years ago and two years ago a 3.4 x 3.7 m, one-storey rear addition containing a pool change room with deck on top was constructed without a permit.  According to Mr. Blyleven, this addition cannot be seen from the neighbour to the east (Thomsen’s).

Mr. Blyleven describes the pool enclosure as transparent, composed of panels that retract inside one another like a telescope, and it sits on rails screwed to the pool deck.  This pool enclosure extends the usable months, retains heat, keeps the pool free of debris and increases the pool’s overall usability.  According to Mr. Blyleven, the enclosure is considered “structure” under the zoning by-law (ZBL) but it is not a typical building, instead, more like a greenhouse.  Mr. Blyleven testified that the hedges on the Subject Property are eight feet high and they help hide the enclosure and there are no windows on the  house on the west side (Bridgman’s).  The pool enclosure covers an area of 119 m2 (1,281 sq. ft.).
Mr. Blyleven testified that the Subject Property consists of a large lot and the proposed addition at the front is set back from the neighbour’s garage with no overlook into the backyard.  According to Mr. Blyleven, the existing dwelling is dated and these additions represent an upgrade.  The proposed two-storey extension includes an architectural façade with a grand entrance to the street.  The existing garage will be converted into a family room and the ground floor in the new addition will be a two-car garage.  The proposed garage faces west with a turnaround in front.  The second floor of the proposed addition will consist of two additional bedrooms, each with its own bathroom and a family room.  The bedrooms will look onto the Thomsen property (on the right) and the family rooms will overlook the driveway on the Bridgeman property (to the left).  Mr. Blyleven testified that the addition is required because the Applicants have six children.  According to Mr. Blyleven, the two-storey portion has a length of 20 m; and that it is the one-storey rear addition (pool change room) with a length of 3.5 m that offends the maximum building depth (length).

It is Mr. Blyleven’s evidence that the height of the pool enclosure is 3.0 m above the deck but when measured from grade, the height is 3.44 m over the natural grade. According to Mr. Blyleven, it is because of the slope of the lot that a minor variance is required for the excess above 3.0 m.  In his opinion, this is a technical variance.

According to Mr. Blyleven, it is only when you include the pool enclosure at 119 m2 together with the house that the lot coverage is pushed over the 25 per cent limit and it is over by 1.29 per cent  (total lot coverage is 26.29 per cent).  Mr. Blyleven testified that there is no provision in the ZBL for a pool enclosure and the permitted 10 m2 for an accessory building is too small to be useable.

In terms of Variance 1, Mr. Blyleven testified the increased depth is not visible from the road and there is no impact on the streetscape.  According to Mr. Blyleven, the overage here comes from the pool change room that adds the additional depth only on one side of the house.  The excess depth is one storey. It is not imposing and not visible.   The additional 3.5 m length is minor.  The variance is desirable because it permits construction of a dwelling suited to the Applicants’ needs and it is appropriate because there are no negative impacts and the front façade has architectural details.

For Variance 2, Mr. Blyleven testified that the pool enclosure is barely visible from the neighbouring properties.  The ZBL does not recognize swimming pool enclosures but allows pools.  According to Mr. Blyleven, the Official Plan (OP) relates to the maintenance of the streetscape and impact to adjacent properties.  There is no impact to the streetscape, shadow or overlook.  The enclosure is minor because there is no detrimental effect on abutting properties.  It is not visible and is minor in nature.  Mr. Blyleven indicated that it is appropriate and desirable because it reduces the pool heating and cleaning costs, it is a personal benefit to the homeowner and the site is already developed with a pool.

According to Mr. Blyleven, with respect to Variance 3, the height of the pool enclosure does not create a structure that is out of scale with the surrounding area.  The enclosure itself is transparent and can be opened.  Mr. Blyleven testified that the ZBL permits a 3 m height limit; the backyard is sloped and the height of the average grade is .44 m below the base of the enclosure.  He testified that the enclosure maintains the general intent of the OP because the actual height of the enclosure meets the height limit but not when you measure it from the ground and this is a technicality and so it is minor.  The purpose is desirable and there are no negative impacts and it is not visible from the road or the surrounding properties.

In terms of Variance 4 for lot coverage, Mr. Blyleven testified that the intent of the OP policies was to prevent overdevelopment.  In this case, the pool enclosure which contributes to the increased lot coverage is not a building in the conventional sense but a cover over 
top of an existing swimming pool and it is removable.  According to Mr. Blyleven, the actual building coverage (excluding the pool enclosure) is 19 per cent and this meets the intent of the ZBL.  Mr. Blyleven testified that putting a cover over the pool does not increase the area it occupies; it only makes it more usable.  It was his evidence that the pool enclosure creates no impact to the street or neighbours and the total increase of 1.29 per cent over the permitted limit is minor.

In cross-examination, Mr. Blyleven agreed that the pool enclosure was visible from both neighbours' rear yards (1194 and 1206 Mississauga Road) but not from Mississauga Road. Mr. Blyleven acknowledged that the enclosure was built without a permit in 2008, that it is closed most of the year, it functions like a structure and is not taken down but bolted to the deck.  According to Mr. Blyleven, the rear change room was built in 2008/2009 and it replaced an earlier small addition that was in bad repair.

Franco Romano is a qualified land-use planner who testified on behalf of the City.  According to Mr. Romano, this application involves a two-storey living area and a one-storey addition, a new front entranceway, and a rear yard accessory structure.  In Mr. Romano’s opinion, the proposed building addition extends further into the front yard and deeper into the rear yard representing overdevelopment.  It deviates from its’ neighbours and does not reinforce the character or scale of development.  Mr. Romano testified that the lots on the south side of Mississauga Road where the Subject Property is located are not as large as those on the north side.  The front yards on the south side of Mississauga Road have typically double the required setback and the rear yards are expansive and open with no significant structures.  The garages here all face the street and do not project into the front wall.  The pool enclosure here is 8.5 m x 14.0 m. This is a substantial structure.  According to Mr. Romano, the pool enclosure can be seen over the top of the fence and from the rear yards of both neighbours.  

In terms of Variance 1, Mr. Romano testified the proposed building depth dominates and overwhelms the neighbouring properties.  According to Mr. Romano, the Subject Property cannot be developed to the maximum Gross Floor Area without other variances.  The proposal here includes a projecting garage that is out of character with surrounding built form.  The resulting impact on the neighbouring properties is not minor.  There is increased shadowing on the east.  The addition with its seven windows creates a negative impact and the one-storey rear addition with deck overlooks the pool and amenity space of the next door neighbour at 1194 Mississauga Road.

For Variance 2, Mr. Romano testified that the pool enclosure is atypical and is at odds with the open rear yards as none of the swimming pools in the area have enclosures.  It is the floor area of the pool enclosure that offends the OP policies.  According to Mr. Romano, an accessory structure should be small in relation to the lot and it is not here.  Mr. Romano testified that the ZBL standard maintains the subordinate relationship in the rear yard but the enclosure here exceeds the footprint of the existing house.  In his opinion, the pool enclosure is not desirable because it is the dominant structure in the rear yard and that it is not minor because it exceeds the first floor of the existing house.  According to Mr. Romano, the size of the pool enclosure creates an adverse impact on the pool areas of the houses that flank it.

With Variance 3, Mr. Romano testified that ZBL requires an accessory structure to be of a lower scale and the pool enclosure here is not proportional.  According to Mr. Romano, the structure is not appropriate because it intrudes on the neighbours and influences other non-conforming elements.  In Mr. Romano’s opinion, the magnitude of the variance here is not minor.

In terms of Variance 4, Mr. Romano testified that neighbouring houses are not developed to anywhere near the maximum lot coverage.  He testified that the proposed coverage is not desirable because too much building occupies the site and that the proposed lot coverage does not respect the OP.   According to Mr. Romano, the resulting building mass relative to the neighbours will create an adverse impact in terms of being overwhelming.  Mr. Romano also said that the neighbouring properties are representative of the typical lot coverage and so the variance here is not minor.  

Judith Thomsen is the next-door neighbour on the east side residing at 1194 Mississauga Road. According to Ms. Thomsen, this revised proposal with an “L” shaped building is out of character with the predominantly low density housing on the street.  She objects to the projection and orientation of the proposed new garage.  Ms. Thomsen is concerned about overlook onto her property because she uses her front yard as a siting area and the two-storey addition includes a double garage with a balcony.  This proposal will have windows that can look down when she is in her backyard.  Ms. Thomsen testified that the two-storey addition with its additional windows will disrupt her privacy and negatively impact her. They will overlook and overshadow her home.  According to Ms. Thomsen, the impact created by the Subject Property is more pronounced because it sits higher than her property due to the slope of the street.  Another specific concern for Ms. Thomsen is the overlook from the rear deck on top of the jacuzzi/change room (she says was built without permits) which has access from both the rear yard and from an existing second floor bedroom.  According to Ms. Thomsen, the rear addition is not an unheated change room but a jacuzzi room installed in 2009 after the Applicants moved in.
Ms. Thomsen testified that the pool enclosure can also be seen from inside her house.  According to Ms. Thomsen, the pool enclosure is never opened and never taken down.  Ms. Thomsen testified that it is the proposed addition that is the real issue and that she can live with the pool enclosure. 

Don Bridgman is the next-door neighbour on the west side and he has lived at 1206 Mississauga Road for 39 years.  According to Mr. Bridgman the jacuzzi/change room did not exist prior to the Applicants buying the property in 2008 (he has a letter from the former owners to that effect - Exhibit 10) and that previously there was no rear addition and no deck above it.  According to Mr. Bridgman, the pool enclosure was installed in 2009 and was never opened until very recently.  Mr. Bridgman says he was told by the Applicants that they had two children and now it is six.  Mr. Bridgman says the addition is too large, too far forward and not in line with the other houses on the street.  Mr. Bridgman is concerned about the number of cars (3) parked in the driveway of the Subject Property.  He is concerned that the proposed garage now faces onto his property instead of to the road and this allows exhaust fumes onto his property.  In terms of the pool enclosure he assumed that the Applicants had a permit to install it but indicated that he could “live with it”, except that they now want to construct an addition.

Disposition

The burden of proof is on the Applicants to meet the requirements of the legislation. Variances cannot be authorized unless they meet all four tests of subsection 45(1) of the Planning Act. They must maintain the general purpose and intent of the operative Official Plan; they must maintain the general purpose and intent of the applicable zoning by-law; be desirable for the appropriate development of the property; and they must be minor.  

In terms of Variance 1 for an increase to the building length, Planner Romano testified that there are seven windows on the east side of the proposed addition that negatively impact the neighbour to the east in terms of overlook and privacy.  Ms. Thomsen who lives on the east side of the Subject Property expressed concern about the overlook, loss of privacy from both the new second floor windows and the rear deck off the existing bedroom and the Board agrees.  

The Board finds that it is the cumulative impacts of Variance 1 from the simultaneous  increases to the front and rear of the east side of the existing dwelling that combine to overwhelm the neighbour and create an unacceptable overlook and loss of privacy.  The Board notes that the increase in building length occurs all on one side; the east side of the Subject Property closest to Ms. Thomsen (1194 Mississauga Road).   The Applicant proposes to add 11.38 m long, two-storey addition to the front of the existing dwelling and a 3.5 m long one-storey addition with rooftop deck at the rear.  These two components, the front addition with windows on the second floor bedrooms and the deck on top of the rear addition (jacuzzi/change room) combine to create unacceptable overlooks and privacy impacts.  The impacts are compounded by the slope of the street that has the Subject Property sitting higher than its next door neighbour (Thomsen’s).  Therefore, the Board finds Variance 1 results in overdevelopment that is not appropriate, and the impacts from the increased building length are not minor.  The Board also finds that the proposed front and rear additions will more than double the existing site coverage (excluding the pool enclosure) from 8.54 per cent to 18.69 per cent which is not in keeping with the character of the properties on the south side of Mississauga Road with their smaller lots and lesser lot coverages.

Variance 2 seeks to increase the floor area of the pool enclosure to 119 m2.  In this instance, the Board finds that the pool enclosure functions like an accessory structure because it is attached to rails that are bolted to the pool deck and is never removed.  The Board finds that swimming pools and accessory structures are permitted and therefore the pool enclosure maintains the general intent of the OP and ZBL.  The pool enclosure covers the entire swimming pool and deck area and it measures 119 m2; and a 10 m2 enclosure would not be sufficient here.  In terms of appropriate development, the pool enclosure extends the usability of the pool and reduces the maintenance cost for the Applicants.  In terms of being minor, under cross-examination the direct neighbours (1194 and 1206 Mississauga Road) who are most impacted, testified that they do not like the enclosure but could “live with it” as an accommodation to their neighbour, the Applicants.  In the Board’s opinion, the tests for a minor variance here have been met.  However, the Board notes that pool enclosures are not specifically covered in the ZBL and as such, each case must be looked at individually and on its own merits.

Variance 3 is directly related to Variance 2 and they both deal with the existing pool enclosure.  As with Variance 2, the Board finds a pool enclosure is permitted because related accessory structures are permitted and this is a reasonable use that is not prohibited.  Therefore, it maintains the general intent of the OP and ZBL.  According to Planner Blyleven, the plastic dome which is the actual enclosure, meets the 3 m height limit but it sits on rails on top of the pool deck; and the by-law measures the height from the average natural grade.  In Mr. Blyleven’s opinion, it is where the height measurement is taken that necessitates the variance, making it a technical variance and the Board agrees.  The Board finds that it is necessary here for the domed plastic pool enclosure to sit on top of and be attached to the pool deck.  This is an existing pool and the pool deck is raised off the ground and so the variance is required to offset the height of the pool deck from the ground.  In terms of minor, the direct neighbours testified they can live with the enclosure and therefore any impacts here can be deemed minor.

Variance 4 deals with the increased site coverage resulting from the proposed front and rear additions and the pool enclosure.  In this case, the proposed front and rear additions for Variance 1 total 10.15 per cent of the total site coverage (Exhibit 2, p. 13); however, it fails the tests for a minor variance (as described earlier in this decision).  Therefore, without the proposed additions, Variance 4 is no longer required because the site coverage limit has not been exceeded.

In the Board’s opinion, Variances 1 for the reasons indicated, failed to satisfy some of the tests under subsection 45(1) of the Planning Act and is therefore not approved.  Variance numbers 2 and 3 dealing with the pool enclosure are approved; and so the Board adopts Mr. Blyleven’s recommended condition that the pool enclosure be maintained as it presently exists.  Variance 4 for increased lot coverage is no longer required because without the approval of Variance 1, the maximum lot coverage is not exceeded.

THE BOARD ORDERS that the appeal is allowed in part and Variance numbers 2 and 3 to the City of Mississauga Zoning By-law 0225-2007, as amended, are authorized subject to the following condition:

1) That the seasonal transparent pool enclosure be maintained as it presently exists.

Variance numbers 1 and 4 are NOT authorized.

This is the Order of the Board.
“J. G. Wong”

J. G. WONG
MEMBER

�Not sure what this should be.





