ISSUE DATE:

Jan. 09, 2013

PL110836
Ontario Municipal Board
Commission des affaires municipales de l’Ontario

IN THE MATTER OF subsection 45(12) of the Planning Act, R.S.O. 1990, c. P.13, as
amended
Appellant:
Applicant:
Subject:
Variance from By-law No.:
Property Address/Description:
Municipality:
Municipal File No.:
OMB Case No.:
OMB File No.:

Kate Chapman
R.N. Donnell
Minor Variance
6593
547 King Street East
City of Hamilton
A-50/11
PL110836
PL110836

APPEARANCES:
Parties

Counsel

R. N. Donnell

Y. Rozenszjn

Kate Chapman
Brian Bonham
Participants
Gary Santucci
Marjorie Verhoeven
Doug Crowder
Patricia Witiw
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[1]
This is an appeal by Kate Chapman (Appellant) against the decision of the
Committee of Adjustment for the City of Hamilton, which authorized certain minor
variances respecting the property known municipally as 547 King Street East in the City
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of Hamilton owned by R. N. Donnell (Applicant). The variances as authorized would
permit the construction of a three storey mixed use (live/work) building containing six
office units within the ground floor and cellar and six residential units within the second
and third floors.
[2]
While the committee authorized these variances, the hearing before this Board is
a hearing de novo and the onus remains on the Applicant to satisfy the Board that the
application meets the four tests set out under s. 44(1) of the Planning Act. The four
tests require any applicant to satisfy the Board that the variances:

[3]

1)

maintain the general intent and purpose of the Official Plan;

2)

maintain the general intent and purpose of the zoning by-law;

3)

are desirable for the appropriate development and use of the lands for the
development of the lands; and

4)

are minor.

The variances authorized by the committee are set out in Attachment 1 hereto

(Exhibit 17). The Applicant proposed two sets of variances since no decision had been
made on the legal tenure which would be either freehold with six lots or a condominium
development on one lot. Different zoning requirements are triggered depending on the
type of tenure chosen as the form of ownership. Variances 1 to 13 relate to a
condominium development on one lot and variances 14 to 26 relate to a freehold tenure
form of ownership with six lots.
[4]
The evidence before the Board in this hearing consists of the viva voce evidence
of R. N. Donnell, the Owner/Applicant, Kate Chapman the Appellant and Brian Bonham,
a resident of the area who was added as a party at the commencement of the hearing.
Gary Santucci, Marjorie Verhoeven, Doug Crowder and Patricia Witiw were given
participant status and also gave evidence in support of the appeal.
[5]
The Appellant and those who support the appeal argue that the proposed
variances will result in a development that is much too tight and will be an
overdevelopment of the subject parcel. A common theme emanating from their
evidence was that lack of parking is a real issue in the neighbourhood. They also
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maintain that the City owned lane at the rear of the property would provide the only
access to the residential units on the second and third floors. They are concerned that
the development will be hazardous to pedestrians who will cross it at the intersections
with Steven and Tisdale Streets.
[6]
The only witness to give evidence in support of the application was R. N. Donnell
(Owner/ Applicant) who explained that subject parcel was a vacant parcel having an
approximate dimension of 90’ X 110’ and that he has had a site plan application
approved by the City for the proposed development subject to the approval of a number
of variances. The subject lands have access to the rear from a municipally owned lane
running in an east – west direction from Steven Street to Tisdale Street. Mr. Donnell
maintains that the City wants to get this done because it would be a good addition to an
area of the City in need of rejuvenation and would eliminate a vacant lot used by
prostitutes to ply their trade.
[7]
He explained the development and the need for the six units in order to make this
project financially viable. He believes that the building has an excellent appearance and
will fit in well on King Street and may even encourage new development in the area. He
also believes that Ms. Chapman’s appeal was motivated her desire to use the currently
vacant lot for parking as she is not able to provide parking for customers in her bar
business located immediately to the east of the subject lands.
[8]
Mr. Donnell relies on the report prepared by the Planning Department for the
Committee in response to his application. The report generally supported the variances
applied for except for variances 4 and 20 respecting the permission to reduce to zero,
the requirement for a 1.5 m planting strip along the westerly and easterly side yards.
Planning staff took the position that there is space in each of those side yards for a
planting strip.
[9]
The Board has carefully considered all of the evidence and finds that the appeal
should be dismissed for the reasons that follow.
[10] The only planning evidence before the Board on this appeal is the planning
report prepared by the City’s Planning Department for the Committee as well as the
Committee decision. The report addresses the four tests under s. 45 (1) of the Planning
Act relating to the variances sought. It addresses each of the variances specifically and
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is un-contradicted by any evidence from the Appellant and others who are opposed to
the application.
[11] The Board in making its decision on this appeal is bound by s. 2.1 of the
Planning Act, which provides as follows:
When an approval authority or the Municipal Board makes a decision
under this Act that relates to a planning matter, it shall have regard to,
(a) Any decision that is made under this Act by a municipal council, or by an
approval authority, and relates to the same planning matter and
(b) Any supporting information and material that the municipal council or
approval authority considered in making the decision described in clause
(a).

[12] While this is a hearing de novo, the Board is nevertheless bound to have regard
for the Committee’s decision when it authorized these variances as it is bound to have
regard for City Council’s decision to approve the site plan associated with this
application for the authorization of these variances.
[13] Furthermore, the planning report referred to above is information that the
Committee as an approval authority considered when reaching its decision to authorize
the subject variances and the Board is also bound to have regard to this report in
making a decision on this matter.
[14] The said report states that the lands are designated “Commercial” in the City of
Hamilton Official Plan and identified as “Commercial and Apartments” in the approved
Lansdale Neighbourhood Plan. Commercial and residential is permitted and the Board
is satisfied that the intent and purpose of the Official Plan is maintained to have a mix of
commercial and residential development on lands situated within these designations.
[15]

The Board also finds that the proposed development supports the goals of the

Provincial Policy Statement 2005, which is to promote efficient utilization of existing
infrastructure in areas where municipal services are already available rather than on
lands which require the installation/construction of new infrastructure.
[16] The report also refers to the subject lands being zoned “H” (Community
Shopping and Commercial District) under Zoning By-law 6593 and opines that each of
the variances meets the intent and purpose of the zoning by-law with the exception of
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variances 4 and 20 respecting the elimination of the requirement for plantings in the
east and west side yards. Mr. Donnell argues that these should be authorized because
that space is required for snow clearing storage and for access from King Street to the
rear of the building. It is noted that City Council has given approval to the Site Plan
which includes a landscaping strip in those side yards, which could be deleted by the
authorization of a variance. The Board finds that it would be more appropriate to
provide a walkway to the rear and access to the entrances to the residential units in
these side yards than a landscaping strip. Buffering could be provided by having a solid
fence along those property lines rather than a chain link fence. The Board is therefore
satisfied that these variances meet the general intent and purpose of the official plan
and zoning by-law, are desirable for the appropriate development and use of the lands
and that they are minor as no undue adverse impacts have been demonstrated by
those in support of the appeal.
[17]

The Board will address the variances as follows:
Variance 1

[18]

The general intent and purpose of this provision in the zoning by-law is to

maintain the principal commercial thrust of the “H” zone. The reduction from 180.0 m 2
to 153 m2 of lot area for each dwelling unit representing six dwelling units instead of the
maximum permitted five dwelling units based on a total lot area of 918.6 m2 will
continue to maintain the intent and purpose of the zoning by-law in that the principal use
of the ground floor will be commercial.
Variance 2
[19] The Board is satisfied that this variance meets the intent and purpose of the
zoning by-law as the proposed height at three storeys is consistent with the surrounding
streetscape of three storey buildings and will not have any adverse impacts on the
surrounding neighbourhood. The photos of the surrounding area produced at the
hearing show that the prevailing height of buildings along King Street is at two and one
half, three storeys and more.
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Variance 3
[20] The Applicant proposes to have the gross floor area of dwelling units exceed the
gross floor area of commercial units, whereas the by-law states that the gross floor area
of the dwelling units shall not exceed the gross floor area of commercial space. The
Board is satisfied that the variance is minor since the proposed form of development is
live/work units which was not a form of development contemplated when the provisions
of the “H” zone were written. The development has been reviewed through the site plan
control process and were found by Council to be generally consistent with the intent and
purpose of the “H” zone.
Variances 5 and 21
[21] The general intent and purpose of the by-law is to provide adequate buffering.
The applicant proposes no landscaped area along the entire northerly lot line abutting
the Lane way instead of the minimum 1.0 m and averaged 2.0 m landscaped area. The
Board is satisfied that the variance is minor as it will allow for driveway access to the
rear laneway. These variances recognize the development approved in accordance with
the site plan approval process.
Variance 6
[22] The general intent and purpose of the by-law is to ensure there is adequate onsite parking for the use. The applicant is proposing a reduction in parking spaces from
the required 14 spaces to 12. The Board is satisfied that the reduction in parking is
minor and that there will still be adequate parking for the proposed use, since there is
metered parking located along King Street East. It is noted that the Appellant was
successful in having a reduction in parking authorized by this Board in 2001 to establish
her bar/restaurant business on the adjacent property to the east.
Variance 7
[23] The general intent and purpose of the by-law is to ensure there is adequate onsite parking for visitors. The applicant is proposing a reduction in parking spaces from
the required two spaces to no parking spaces. The Board is satisfied that this variance
is minor in that metered parking is available on King Street.
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Variance 8
[24] The general intent and purpose of the by-law is to ensure adequate space and
unobstructed access is provided for the purpose of loading and unloading of supply
trucks for the proposed commercial uses. The applicant is proposing that no loading
spaces be provided instead of the minimum required two loading spaces. The Board is
satisfied on the evidence that loading spaces are not required given that these will be
small businesses and that loading and unloading can occur along King Street or within
the dedicated rear parking area for each live work unit.
Variances 9 and 22
[25] The general intent and purpose of the by-law is to ensure adequate maneuvering
space on-site. The applicant proposes to not provide any maneuvering instead of the
minimum 6.0 m space required. The Board is satisfied that the variance is minor since
access is to the lane at the rear of the property and not from a public street.
Variances 10, 11, 12, 23 and 24
[26]

The general intent and purpose of the by-law is to ensure that there is adequate

maneuvering area on-site vehicles to pull in and out of the parking spaces and to
prevent the encroachment vehicles beyond the designated parking areas. The applicant
is proposing to have no on site maneuvering space for all spaces located in the
driveway. The parking spaces are to be located halfway under the proposed carport
and no bumper wheel barriers are to be provided. The Board is satisfied that these
variances are appropriate and will allow for adequate on-site maneuvering. The Board
notes that the cars will have access to a publicly unassumed alleyway and will be able
to maneuver off-site as is done on adjacent properties in the surrounding area. The
Board is satisfied that no wheel bumpers are required to ensure since the cars will be
parked in tandem and it will not be possible to have wheel bumpers between the two
spaces.
Variances 13 and 26
[27] The general intent and purpose of the by-law is to ensure permanent access to
the parking areas on-site. The Applicant proposes that that access to parking and
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maneuvering spaces shall be via a public unassumed alleyway. The Board finds that
the variance is minor since, several properties along King Street East use the subject
public assumed alleyway as their primary parking access.
Variances 14 to 19
[28] The general intent and purpose of the by-law is to ensure lot areas and widths
are consistent with the surrounding neighborhood and to ensure adequate building
envelopes with appropriate setbacks can be provided. The applicant is proposing lot
area reductions from the minimum required 360.0 m² and a lot width reduction for the
minimum required 12.0 m. The Board is satisfied that the variances are minor since the
reductions required here are only triggered by the tenure of ownership.
Variance 25
[29] The general intent and purpose of the by-law is to ensure that side yards widths
are adequate for access, privacy, drainage and maintenance purposes. The applicant
proposes to erect an air-conditioner unit with a minimum of 0.2 m setback from the side
lot line for each of the lots in the event freehold tenure instead of the minimum required
2.4 m separation distance. The Board is satisfied that the variance is minor since there
is no demonstrated undue impact to be caused by this variance.
[30] The Board is satisfied based on the foregoing that the variances applied for meet
the general intent and purpose of the official; plan and zoning by-law are desirable for
the appropriate use of the lands and are minor
ORDER
[32] Accordingly, the appeal is dismissed and the application for the authorization of
the subject variances is hereby authorized in accordance with Attachment 1 hereto.
“R. G. M. Makuch”
R. G. M. MAKUCH
MEMBER
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