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MEMORANDUM OF ORAL DECISION DELIVERED BY C. HEFFERON AND ORDER OF THE BOARD
BACKGROUND

[1] Official Plan Amendment No. 96 (“OPA 96”), which amends the City of Niagara Falls Official Plan (“OP”) to put new environmental policies into effect, was adopted by the City of Niagara Falls (“City”) on November 8, 2010.

[2] OPA 96 was approved by the Regional Municipality of Niagara, which is the approving authority, on November 9, 2011. 

MATTER BEFORE THE BOARD

[3] 2285045 Ontario Inc., which does business in Niagara Falls as Grand Niagara Resort Inc. (“Grand Niagara”), Cytec Canada Inc. (“Cytec”) and Walker Aggregates Inc. (“Walker”) appealed the decision approving OPA 96. 

CYTEK’S POSITION

[4] Cytec contended that the maps illustrating the proposed new environmental policies show that a portion of Cytec’s existing (and future) infrastructure overlaps with areas designated in OPA 96 for environmental protection.  It contended that that portion of the maps in OPA 96 has errors. Moreover, as Cytec plans an expansion of its existing plant and the existing infrastructure, those errors put the viability of the proposed expansion into doubt.  

GRAND NIAGARA’S POSITION

[5] Grand Niagara contended that a draft plan of subdivision with all the required studies had been approved by the City in 2009. Beyond updating some of the existing studies, it maintained that there is no need to do new studies as would be required by OPA 96.

WALKER AGGREGATES’ POSITION

[6] Walker’s appeal expressed similar concerns to those of Cytec. 

SETTLEMENT PROPOSED

[7] At the commencement of the hearing, counsel jointly informed the Ontario Municipal Board (“Board”) that after lengthy negotiation, settlements between the City and the three appellants (Grand Niagara, Cytec and Walker) had been reached. The Minutes of Settlement between the City and Grand Niagara were entered into the evidence as Exhibit 2. An amendment to OPA 96, which modifies the policies respecting the Cytek lands, was entered into the evidence as Exhibit 3. The Minutes of Settlement between the City and Walker were entered into the evidence as Exhibit 6.
EVIDENCE AND FINDINGS

[8] The Board qualified Glenn Wellings, who was retained by Cytec, to provide opinion evidence on land use planning. Mr. Wellings explained that a site inspection conducted by Colville Consulting Inc. demonstrated that the interpretation of the aerial photos used to identify natural heritage features incorrectly identified the boundaries of the designated natural heritage areas on the Cytec lands. He testified that Exhibits 5a and 5b correct those errors in the mapping and that the designated natural heritage areas are now correctly identified and that the corrected maps (and policies) are consistent with Provincial policy and represent good planning.

[9] The Board accepts Mr. Wellings unopposed evidence and finds that the corrected maps are consistent with Provincial policy; conform to both the local OP and to the official plan of the Regional Municipality of Niagara and represent good planning. 

[10] Alex Herlovitch, who is Director of Planning and Development for the City, was qualified by the Board to provide opinion evidence on land use planning. 

[11] Mr. Herlovitch testified that the Minutes of Settlement signed by Grand Niagara and the City ask the Board to modify OPA 96 to take into account previous agreements between the City and Grand Niagara including site specific zoning By-law 2007-162 and the Environmental Impact Study. 

[12] On the unopposed evidence of Mr. Herlovitch, the Board finds that the requested modifications are consistent with Provincial policy, conform to the official plans of both the City and the Region and represent good planning.  

[13] Mr. Herlovitch also requested that the Board accept the Minutes of Settlement signed in May 2012 by the City and Walker Aggregates Inc.  These Minutes were entered into the evidence as Exhibit 6. The Board accepts his unopposed testimony and finds that the policies contained therein represent good planning. 

ORDER

[14] The Board orders that the appeals of Cytec and Grand Niagara are allowed in part.
1.
With respect to the appeal of 2285045 Ontario Inc. (Grand Niagara):

a)
The appeal is granted in part such that an article 12.2.1 (a) as set out in Attachment ‘A’ to the Minutes of Settlement attached to this Order as Appendix 2 shall be added to the City of Niagara Falls Official Plan.

b)
The appeal is granted in part such that the maps which make up Attachment ‘B’ to the Minutes of Settlement which form Appendix 2 to this Order shall be Schedules A and A-1 and Appendices III-A through III-E of the City of Niagara Falls Official Plan.
2.
With respect to the appeal of Cytec:

a)
The appeal is granted in part such that a special policy area 68 shall be designated as set out in Appendix 3 to this Order.

b)
The appeal is granted in part such that the maps which make up Attachment ‘B’ to the Minutes of Settlement attached to this Order as Appendix 2 shall be Schedules A and A-1 and Appendices III-A through III-E of the City of Niagara Falls Official Plan.

3. 
With respect to the appeal of Walker Aggregates Inc., the appeal is granted in part such that a sub-section 12.1.49 as set out in Attachment ‘A’ to the Minutes of Settlement attached to this document as the “Order” shall be added to the City of Niagara Falls Official Plan.

4.
The Board orders that City of Niagara Falls Official Plan Amendment No. 96 and, in turn, the City of Niagara Falls Official Plan shall be amended in accordance with subparagraphs 1 to 3 of paragraph 14 as noted above.

“C. Hefferon”
C. HEFFERON
MEMBER

Ontario Municipal Board

A constituent tribunal of Environment and Land Tribunals Ontario

Website: www.elto.gov.on.ca  Telephone: 416-212-6349  Toll Free: 1-866-448-2248

