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DECISION DELIVERED BY M. C. DENHEZ AND ORDER OF THE BOARD

Introduction

In this rezoning dispute, Ashcroft Development Inc. (the applicant) sought to reconfigure a proposed 766-unit development, which had already been approved (2001) by the City of Ottawa (the City). 
Without noticeably increasing projected population, it would redeploy the phased high-density project into seven buildings, now to be realigned along a new north-south internal "spine road", instead of relying on a nearby arterial and cross streets. Incidental to this redeployment, the zoning (which had been in a multiplicity of categories), would be consolidated, including some modifications to standards (e.g. setbacks). City planning staff agreed to the rezoning; so did City Council, in new By-law 2011-413.

Mr. Richard Roik (neighbour) lives in a home across a landscaped path (City-owned) from the subject property. He objected to the project's impact on traffic, setbacks and views. He appealed the new by-law to the Ontario Municipal Board (the Board).

At the Board hearing, the applicant and the City defended the by-law; both were represented by counsel, with the support of planning experts. The neighbour, who works in communications for a Federal department, was unrepresented, and called no witnesses other than himself, but made a skillful PowerPoint presentation.
The Board has carefully considered all the evidence, as well as the submissions of both sides. Although the neighbour drew attention to serious matters, the Board concludes, as City staff did, that the proposal meets statutory criteria. The causes of the neighbour’s overwhelming concerns – traffic, project volume, and views – were essentially predetermined by planning decisions reached years earlier; they were not introduced by the by-law under appeal, and not open for Board intervention. The details and reasons are set out below.

Background and Setting

The project is near the intersection of busy Merivale Road (an arterial road) and Central Park Drive North. The new spine road, parallel to Merivale, was said to redirect some of the access points away from Merivale.

There had been successive proposals for this site over the years, including a major rezoning a decade earlier, under By-law 2001-245 (the 2001 by-law), which essentially determined the projections for overall size/density. That by-law had created several different zones for the property. The new proposal would consolidate them into one "Arterial Mainstreet" zone, and the City now added an “H” “Holding” provision to the zone, imposing conditions, i.e. terms to be met before development may proceed. 
There would be seven large buildings of up to 25 storeys, including one at 18 storeys, called "Building Two”. The redeployment would not only reorganize access, but also change certain setbacks. In due course, it would be subject to Site Plan control.
When the proposal went to City Council, City planning staff reported positively:
	The purpose of the application is to establish a new, uniform Arterial Mainstreet zone for the subject properties to replace the current multiple zones that are in place so as to facilitate the proposed development concept…. The application is not requesting an increase in the current level of development permitted by the current zoning, but rather to provide for redistribution of the intensity of development currently permitted within an alternative built form program comprising point towers set over pedestrian scale podium buildings and lower profile development for certain areas of the site so as to improve integration of the permitted scale of development with the adjacent community…. The new internal road would be framed by seven buildings on either side of the street as it meanders over the site. The proposed buildings would range in height from 11 metres to 81 metres….


One of the new zoning adjustments would affect the location of Building Two, namely a reduction in the setback separating it from the City pathway land. The 2001 By-law had set the minimum setback at 7.5 metres; but although most of this 18-storey tower would comply with that setback, the tip of the northwest corner would protrude into it. The new By-law reduced the required setback to 3 metres.

The neighbour objected essentially to the location of the entire project. At the Board hearing, he opened by expressing disappointment that he was alone in opposing the rezoning, and was not supported by the local residents' association. He called the project "the worst possible development proposal for our subdivision". It "failed to complement massing and rhythm". In terms of traffic, the new spine road would introduce "a new intersection on a congested road". He questioned overall compliance with the Official Plan (OP), and he also questioned the setbacks. 
He added that when he bought his home in 1998 from the same developer (the applicant), he was led to believe that there would be a lowrise building across the path, south of his property; that building, he was reputedly told, would be concealed by a berm and trees. He paid a $7000 premium for the location of his lot; but instead of a view of a berm and trees, this project would place an 18-storey tower (Building Two) there, 20-25 metres from the back of his house.

He also focused on traffic. He called the traffic study (commissioned in support of the revised project) "laughable", particularly concerning the queue which formed during morning rush hour along Central Park Drive North. He said that the queue sometimes even blocked the intersection with his cross street, Crystal Park Crescent. He presented video footage of that queue – and it was into the same congested stretch of road that the intersection with the spine road was supposed to go. 
He argued that access to Building Two should be realigned, away from his subdivision. Among several measures, he suggested a four-way stop at the corner of Crystal Park Crescent and Central Park Drive North; elimination of the spine road (and hence of much of the redeployment); and shifting one or more buildings closer to Merivale Road, and farther from his subdivision.

Observations and Findings

The Board heard expert planning testimony that the proposal meets all statutory criteria, including compliance with the Provincial Policy Statement and the OP. The neighbour, however, is an effective communicator, and was eloquent in addressing his concerns about traffic, project location, setback, and views.

On the subject of traffic and his related comments about the project generally, his video of the queue at the corner of Central Park Drive North and Merivale was compelling. The traffic challenge indeed appears difficult, and the solutions to it, under the circumstances, were not self-evident. It would be in the self-interest of the applicant and the City to give every possible consideration to this problem on an ongoing basis.
The problem with the neighbour's position on traffic and overall volume of the project, however, is fundamental. Regardless of the merits of traffic arguments by both sides, the population density of the project (as well as the anticipated number of vehicles) is not before the Board. The appealed by-law did not change the prospective number of residents – or vehicles. The overall traffic volume would have been dictated by population – which, in turn, was dictated by planning decisions reached years ago (notably in 2001), which are not under appeal.

Furthermore, a zoning by-law is not the same as a road plan. Granted, in this case, there is an oblique linkage, in the sense that By-law 2011-413 specifies that lifting the "H" Holding provision presupposes an acceptable site plan in accordance with the proposal. This would presumably include the spine road. In addition, the "H" cannot be lifted until all access has been City-approved, along with "roadway modifications that may be required". However, the spine road is still distinct from the by-law; indeed, it could have been built even if the new by-law were never adopted. Whatever the merits of the neighbour's concerns about traffic and overall volume of the project, they are for a forum different from the appeal of this particular by-law.
On the specific subject of the setback for Building Two, the Board was not advised of any significant planning policy which would be breached, if the corner tip were at 3 metres from the pathway lands, instead of 7.5 metres. Furthermore, the Board heard no evidence on why maintaining the original setback (which might require cutting a notch or angle out of the corner of the proposed building) would benefit either the public interest, or the neighbour's.

On the question of views, the neighbour's allegations of bait-and-switch would, if true, be an obvious source of frustration, and perhaps of claims in their own right. However, the Board has no jurisdiction to intervene in questions of contract or property law, arising from any assurances that the applicant allegedly made to the neighbour at the time of the purchase of his home; nor does the Board have any way of enforcing any rights that may have arisen from the payment of his $7000 premium in purchase price.
In short, despite the eloquence of the neighbour and the quality of his presentation, the Board cannot assist in the subject-matter of his appeal.
Conclusion

THE BOARD ORDERS that the appeal to Zoning By-law 2011-413 of the City of Ottawa is dismissed.
There were allegations at the hearing, about supposed threats made by the applicant against the neighbour concerning costs. Counsel for the applicant objected to those allegations. Strictly out of an abundance of clarity, the Board notes that it would be unlikely to welcome any such Motion for Costs.
It is so Ordered. 

“M.C. Denhez”
M. C. DENHEZ
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