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DECISION DELIVERED BY H. JACKSON AND ORDER OF THE BOARD
[1] Paula and David Decker (“Applicants”) have appealed under s. 45(12) of the Planning Act from the City of Mississauga (“City”) Committee of Adjustment's (“COA”) refusal for minor variances to permit the existing driveway on the Applicants’ residential property at 5464 Flatford Road.   

[2] Robert Wells was retained by the Applicant and provided land use planning opinion evidence in this matter.  He recommended that the variances be authorized.

[3] The City did not appear at the hearing.  No other person attended in opposition to the requested variances.

REQUESTED VARIANCES
[4] The requested variances are as follows:

1. a setback of 0.10 m (0.33 ft) to the side lot line, whereas By-law 0225-2007, as amended, requires a minimum setback of 0.61 m (2.00 ft) to the side lot line in this instance, and

2. a maximum driveway width of 8.10 m (26.57 ft) whereas By-law 0225-2007 as amended, permit a maximum driveway of 6.00 m (19.69 ft) in this instance.

ISSUE 

[5] Section 45(1) of the Planning Act allows the Board to authorize variances to a zoning by-law where the variance is minor; is desirable for the appropriate development or use of the land, building or structure; maintains the general intent and purpose of the official plan; and maintains the general intent and purpose of the zoning by-law.  
EVIDENCE
[6] Mr. Wells provided background to the application.  He testified that the Applicants received a notice of contravention in July 2012.  The notice informed them that their driveway that measured 8.1 m width with a 0.1 m setback was out of compliance with the zoning by-law.  They were informed that they must bring the driveway into compliance or apply for minor variances. They applied for minor variances, but were refused by the COA, which led to this appeal.

[7] Mr. Wells indicated that the property is in the East Credit neighbourhood, an established low-rise low-density residential area that was built out in the mid1990s.  The area consists of single detached and semi-detached homes, and some town-homes, and apartment buildings to the east and south.  The subject property is a two-storey single detached home on a flat lot with 10.5 m frontage and a depth of 33.5 m, and the garage is at the front of the house.

[8] As described by Mr. Wells, official plan policies direct that new growth be accommodated within developed areas, and policies are in place to protect and conserve the character of stable residential neighbourhoods.  Infill and redevelopment is to be compatible and respect existing and planned character and scale of development.

[9] Mr. Wells testified that the application respects the character of the neighbourhood and is appropriate and maintains the intent and purpose of the official plan which is to maintain the stability of the residential neighbourhood.  He testified that the driveway is not an anomaly in the area, as many of the nearby residences have large driveways. When reviewing the photographs it is evident that driveways are a predominant feature of the streetscape, and a number of driveways have been widened or altered.   This was shown by the photographs provided in Exhibit 2.  Mr. Wells testified that the subject property with a wide driveway is not unusual.

[10] Mr. Wells testified that the location is zoned R5, under Zoning By-law 0225-2007.  Within this zoning, the maximum driveway width permitted is 6.0 m, with a side yard setback of 0.6 m from any side lot line.  Within this zoning, a walkway of 1.5 m on either side of the driveway is allowed.  On the basis of this, Mr. Wells testified that the total width for a driveway with walkways on either side would be 9 m, whereas the existing driveway is less than this at 8.1 m.

[11]  Mr. Wells testified that the general intent and purpose of the by-law is to provide for or maximize the amount of landscaping in the front yard and to minimize the hard surface area, and to accommodate for drainage.  This was mentioned in the staff report that recommended the denial of the application at the COA, as it was staff’s interpretation that the wide driveway resulted in an excess of hard surface and insufficient landscaping, and that authorization of the variances would act as a precedent in the area.  

[12]  Mr. Wells testified that there are no provisions in the zoning by-law for minimum amount of landscaping for soft surface in the front yard. 

[13] Ms. Decker testified that she and her husband purchased the property in 1997.  When they moved in, it was a new home with an unfinished driveway that extended from the outside edges of the garage.  They installed interlocking brick for the driveway, the walkways, and the front steps in about 1999, and did not distinguish between the walkways and the driveway in order that the drive and walkways be a continuous surface.  This was done for visual aesthetics, and to provide a wide driveway as they had teenage daughters at home and they were constantly moving cars to avoid getting tickets.

[14]  Ms. Decker testified that about three years ago they installed curbs of about 12 inches wide on either side of the driveway decorated with a lamp post on each side.  Ms. Decker testified that she found it challenging to maintain the driveway due to abundant weeds and growth between the bricks that lead to the decision to install the patterned concrete. The lamp posts were removed and the new driveway was installed to the width of the curbs.  

[15] Ms. Decker testified that she was not aware that there was a zoning issue with respect to the width of the driveway, and only became aware when she contacted the City during the construction of the new driveway to have them fix a portion of the sidewalk that was sunken.    

[16] Ms. Decker testified that no neighbours have said anything other than how good the new driveway looks, and noted that there were numerous letters of support from neighbours presented at the COA meeting.  

[17] Mr. Wells testified that in his opinion the general intent and purpose of both the official plan and zoning by-law are maintained by the requested variances. The official plan policies allow for limited change that is respectful of the existing character, which in his opinion this application is.  With respect to the general intent and purpose of the zoning by-law, Mr. Wells testified that the driveway width at 8.1 m is within the overall driveway width of 9 m when allowing for walkways on either side.  Mr. Wells testified that the requested reduction of 0.5 m for the side yard setback is minor, as there is landscaping between the lots, and the reduction of the side yard setback does not impact on the drainage.  

[18] Mr. Wells testified that in his opinion, the requested variances are appropriate and desirable as the driveway is viewed as an improvement.  The driveway material is of high quality and durable and enhances the streetscape.  The change is incremental and does not result in any adverse impact to the subject property or other properties.

[19] Mr. Wells testified that in his opinion, the requested variances are minor as the driveway has existed at this width for the last three years, and there is no effect resulting from the granting of the variances. 

[20] The Board finds that, based on the evidence presented at the hearing, the requested variances meet the general intent and purpose of the official plan and zoning by-law and are a desirable use of the property.  The driveway as it exists is accepted by the community and is a reflection of the neighbourhood as it has come to exist.  As presented in the evidence, there is no minimum amount of soft landscaping required by the by-law.  

[21] The Board concurs with the uncontroverted expert opinion evidence of Mr. Wells that this request for minor variances to permit the existing driveway meets the four tests of the Planning Act.  

[22] The Board finds that the variances requested are minor, are desirable for the appropriate development of the subject property, and meet the general intent and purpose of both the City of Mississauga zoning by-law and official plan.

ORDER
[23] The Board orders the appeal be allowed and the requested variances to By-law 0225-2007, as amended, are authorized.

“H. Jackson”
HELEN JACKSON
MEMBER
