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DECISION DELIVERED BY SUSAN de AVELLAR SCHILLER AND ORDER OF THE BOARD
[1] The matter before the Board is the City of Toronto (“City”) Official Plan Amendment 199 (“OPA 199”). 

[2] OPA 199 is the result of a City-initiated comprehensive review of the heritage policies in the City’s Official Plan. The subject of broad consultation, OPA 199 was adopted in April, 2013 and approved by the Minister of Municipal Affairs and Housing (“MMAH”) without modification in November, 2013. 
[3] OPA 199 addresses several policy areas including:

· Establishment of a Heritage Register
· Conservation of properties that demonstrate cultural heritage value or interest

· Promotion of heritage awareness

· Creation of incentives for conserving designated heritage resources

· Heritage Impact Assessments

· Identification, designation and conservation of Heritage Conservation Districts

· Identification and conservation of Archaeological  Resources

· Protection of important views

[4] The Board eventually received some 49 appeals regarding OPA 199. A large number of these appeals were site-specific but several focussed on broader questions of policies within OPA 199.
[5] Pre-hearings were held and, on consent, the hearing was phased to have the policy-based appeals dealt with in the first instance. This decision deals with those policy-based appeals.

[6] In addition to pre-hearings, the policy-based appeals were the subject of focused and ultimately successful Board-led mediation sessions. Proposed modifications to OPA 199 now come to these proceedings on consent.
[7] The Board heard from two land use planners whom the Board qualified to provide independent expert opinion evidence in this matter. 
[8] Paul Bain, a full Member of the Canadian Institute of Planners and a Registered Professional Planner in Ontario provided the Board with a detailed overview of OPA 199 and the proposed modifications with the exception of the proposed modifications dealing with heritage policies as they may impact places of worship.

[9] Robert Lehman, a Fellow of the Canadian Institute of Planners and Registered Professional Planner in Ontario provided evidence on the proposed modifications dealing with heritage policies as they may impact heritage places of worship.
[10] It is clear from the evidence that the proposed modifications are the result of a tremendous amount of hard work and good will by all the parties involved in this stage of the hearing. 
[11] The proposed modifications maintain the overriding goal to protect and enhance heritage resources and do so in a positive fashion that complements other important interests.
[12] Redpath Sugar Ltd. (“Redpath”) has a well-established industrial operation that includes heritage resources on its site. The proposed modifications that directly affect Redpath are a good example of how one might balance the importance of heritage conservation with the importance of safe and productive employment uses. To do so, the proposed modifications ensure that any requisite heritage reviews will be undertaken with the mutual goals of conserving the property’s cultural heritage values while preserving and enhancing the productive and competitive nature of the economic activity that occurs at the site. As long as the property continues to be an active employment use, the following matters would not be subject to the heritage policies:
· Interior alterations

· Alteration, movement or installation of machinery or structures for production purposes

· Alterations necessary to comply with government requirements or orders.

[13] A similar approach has been taken to ensure that the conservation of cultural heritage resources of faith groups occurs in a fashion that protects the ability of a faith group to worship in accordance with its faith. To do so, the proposed modifications include a new subsection entitled Heritage Places of Worship. Religious heritage places of worship that remain in active use for worship will be subject to the Heritage Places of Worship policies that will take precedence over other heritage policies.
[14] At the centre of the Heritage Places of Worship policies is the principle that the faith group identifies liturgical elements for that faith group. As long as the place of worship is in active use for religious purposes, interior alterations relating to the rites of worship will not be subject to the heritage policies. 

[15] The proposed modifications call for a protocol to be established that will operationalise the complementary interaction between heritage conservation and a faith group’s ability to engage in its rites of worship.

[16] Other proposed modifications are targeted to clarity, transparency and certainty so that owners, neighbours, investors and residents all know what is intended, what is required and how they will be affected. Four examples are set out below.
[17] Important views that merit protection may be obvious to some but not to others. To address this, the important views to be protected are identified on Maps 7A and 7B. As a City evolves and as heritage awareness is raised, the list of important views to be protected may warrant change. To foster certainty and to enhance transparency, additions to these maps, and to the associated Schedule 4, will only occur through an official plan amendment.

[18] The Heritage Register includes designated properties. It also includes non-designated properties that have been identified by City Council as having cultural heritage value. The proposed modifications make clear that the addition of non-designated properties to the Heritage Register will be identified in consultation with the Toronto Preservation Board and approved by City Council, a process that is both current and reflects the requirements of the Ontario Heritage Act, R.S.O. 1990, c. O.18 (“Heritage Act”).
[19] A Heritage Impact Assessment (“HIA”) was initially required for properties on the Heritage Register and for properties adjacent to those on the Heritage Register. The definition of “adjacent” was not equivalent to “abutting” and would capture, for example, a property that is located across the street. Since the principal focus of the HIA is to protect the physical integrity of the property on the Heritage Register, the proposed modification recognises that an HIA is not an automatic requirement for properties that do not abut those on the Heritage Register. The proposed modification still maintains the ability of the City to require an HIA, where appropriate, for those properties that do not abut a property on the Heritage Register. 

[20] The policies envision First Nations involvement in the treatment of certain Archaeological Resources. The policies were not clear on who would identify the First Nations to be involved. The proposed modifications make clear that the First Nation or Metis with the closest cultural affiliation to the Archaeological Resource will be identified by the City so that this identification is not left as a responsibility of the landowner.
[21] The Board finds that OPA 199, as modified and as set out in Attachment 1 to this decision, is consistent with the requirements of the Heritage Act, is consistent with the Provincial Policy Statement, conforms to the Growth Plan for the Greater Golden Horseshoe and has had regard for the matters of Provincial interest as set out in s. 2 of the Planning Act, R.S.O. 1990, c. P.13 (“Planning Act”). 

[22] In accordance with the requirements of s. 2.1 of the Planning Act, the Board has had regard for the decision of Council and for the materials in support of that decision to support the proposed modifications to OPA 199.

[23] As noted at the outset, this decision deals with the broader policy-based matters. There remain a number of site-specific appeals that are not dealt with in this decision. For ease of reference, those site-specific appeals that remain outstanding are set out in Attachment 2 to this decision.
ORDER

[24] The Board orders that the appeals are allowed in part and Official Plan Amendment 199 is modified in accordance with Attachment 1 to this decision and as modified is approved save and except for those site-specific appeals that remain outstanding and are listed in Attachment 2 to this decision.
“Susan de Avellar Schiller”

SUSAN de AVELLAR SCHILLER
VICE-CHAIR
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