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DECISION BY JAMES R. McKENZIE AND ORDER OF THE BOARD 

    

[1] On December 30, 2015, the Board issued a memorandum of oral decision and 

order (“December 30 decision”) memorialising a settlement between the parties to 

forestall a motion filed by the City of Toronto (“City”) seeking an order from the Board 

directing the scoping of appeals of Official Plan Amendment No. 183 (“OPA 183”) and a 
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phased hearing of those appeals.  This decision follows a subsequent pre-hearing 

conference to complete the implementation of that settlement, and to deal with the 

residual issue of a motion for party status filed by two community groups having an 

interest in OPA 183. 

 

SCOPING AND PHASING 

 

[2] Readers are encouraged to read this section of the decision in conjunction with 

the December 30 decision. 

 

[3] Appended to this decision as Attachment 1 is a color-coded version of OPA 183 

(Exhibit M-1B) articulating: (1) those of its policies that have been scoped out of any 

appeal and are in effect by operation of law pursuant to s. 17(30) of the Planning Act; 

(2) those of its policies to be considered in a Phase 1 hearing scheduled to begin on 

April 18, 2016; and (3) those of its policies deferred to a Phase 2 hearing yet to be 

scheduled.  Also appended to this decision as Attachment 2 is a corresponding 

schedule specifically identifying those policies of OPA 183 that will be the subject of the 

Phase 1 hearing.  Attachments 1 and 2 complete the obligation set out in paragraph 5, 

bullet 2.b. of the December 30 decision. 

 

[4] A two-day mediation session is scheduled for Tuesday, February 16, 2016, and 

Friday, February 19, 2016, to address those issues scheduled for the Phase 1 hearing, 

each day commencing at 10 a.m.  The mediation will be convened at:  

 

Ontario Municipal Board 
655 Bay Street,  

16th Floor 
Toronto, ON 

 
 

[5] An email directing the preparation of mediation briefs will be sent to the parties 

by Sandra Chan, the Board’s Case Coordinator having administrative carriage of this 

matter. 
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[6] Appended to this decision as Attachment 3 is a Procedural Order for the Phase 1 

hearing.  The Phase 1 parties are directed to finalise an Issues List for inclusion in the 

Procedural Order, concurrent with the submission of mediation briefs. 

 

[7] Finally, at the request of the Building Industry and Land Development 

Association (“BILD”) that the panel chronicle one of its aspirations in the Phase 1 

hearing, and with there being no objection from the other parties’ respective counsel, it 

is noted that BILD may seek to have additional language inserted into policies of OPA 

183 now in effect.  It offers this recognition based on Mr. Dawson’s submission that the 

goal underpinning this aspiration is not to change the intent of policies now in effect, and 

it leaves to the parties the responsibility for addressing, in the Phase 1 hearing, the 

correctness of any such action. 

 

MOTION FOR PARTY STATUS 

 

[8] The Bay Cloverhill Community Association Inc. (“BCCA”) and the Church 

Wellesley Neighbourhood Association Inc. (“CWNA”), (collectively, “the Associations”), 

each seek party status for the purposes of the Phase 1 hearing, without prejudice to a 

future determination of party status for the Phase 2 hearing.  The CWNA currently 

enjoys participant status; the BCCA has no status at present.  They have jointly filed the 

motion as their request is opposed by KingSett Capital Inc. (“KingSett”) and BILD.  The 

City supports the Associations; it did not, however, participate in the motion.  

 

[9] The statutory authority for the Board to add a party to an appeal is found in s. 

17(44.1) and s. 17(44.2) of the Planning Act.  The former provides, inter alia, that only a 

person who satisfies one of the conditions set out in the latter may be added as a party.  

Those conditions are: (1) that the person made oral submissions at a public meeting or 

written submissions to the council before the plan—OPA 183 in this case—was 

adopted; or, (2) that this Board is of the opinion that there are reasonable grounds to 

add the person as a party.  These conditions, each independent of the other, constitute 

the test for assessing the Associations’ motion. 
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[10] The Board finds that the Associations, notwithstanding that they need only satisfy 

either of the conditions, satisfy both conditions, and the motion is accordingly allowed.  

Its analysis and reasons follow. 

 

[11] With respect to the first condition, the public record establishes that Kathryn 

Holden, a representative of the BCCA, and Robert Fabian, a representative of the 

CWNA, each submitted written correspondence prior to OPA 183’s adoption and spoke 

at a public meeting on September 10, 2013.  Those facts, on their own, are sufficient to 

secure party status for each Association. 

 

[12] Out of, presumably, an abundance of caution, Mr. Flett also proffered 

submissions relating to the second condition, and the Board will accordingly address 

those. 

 

[13] The framework Mr. Flett adopted for his submissions on the second condition is 

that set out by then-Member (now Vice-Chair) Stefanko in 1137528 Ontario Ltd. v. 

Oakville (Town) 66 O.M.B.R. 366.  There, Mr. Stefanko identified six “obvious factors 

when considering the application of subsection 17(44.2)2.”  Of the six factors, Mr. Flett 

relied principally on three: direct interest; public interest; and prejudice.  Each is taken 

up below. 

 

i) Direct Interest 

 

[14] KingSett and BILD submit that the Associations have not adequately articulated a 

direct interest and they point to the absence of any detailed issues accompanying the 

motion as evidence of this shortcoming. 

 

[15] The Associations submit that they maintain a direct interest in the policies of OPA 

183.  The planning instrument applies to lands they identify with as their neighbourhood, 

and sets forth policies—which they support—regulating development on those lands.  

Through any hearing of the appeals, were those policies modified and approved in a 
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modified form, or not approved, the Associations believe that such changes could 

deleteriously impact their interests. 

 

[16] The Board accepts the Associations’ submission with respect to this factor and 

finds they have sufficiently articulated a direct interest in the policies of OPA 183 under 

appeal.  The Phase 1 hearing will, regardless of its outcome, shape the planning 

context—and, by extension, the built environment—of their neighbourhood.  It therefore 

finds their interest in OPA 183 to be reasonable in these circumstances. 

 

ii) Public Interest 

 

[17] KingSett maintains that the Associations’ interests and the City’s interests 

relating to the appealed policies of OPA 183 are synchronous, and further that the 

Associations have not differentiated their interests from the City’s.  As such, it submits 

that the City, as the custodian of the public interest, sufficiently speaks for the 

Associations, and that the inclusion of the Associations as parties will add no value to 

the Phase 1 hearing.  BILD submits as an alternative to party status that the 

Associations be afforded an enhanced participant status that would enable them to call 

a limited case. 

 

[18] The Associations submit that their inclusion as parties will introduce a unique 

perspective on the appealed matters that the City, were it to take on a de facto 

surrogate role as suggested, could never achieve.  Moreover, they submit that the City’s 

interests and their own do not perfectly synchronise, and that the City’s obligation to a 

broader conceptualisation of the public interest means that a possibility exists that 

presently aligned interests could at some point diverge.  Finally, the Associations submit 

that their commitment to proffer expert evidence—they have retained Michael Spaziani, 

a professional architect and urban designer recognised by the Board in many other 

cases—will augment that dimension of the public interest of the Board having the best 

evidence upon which to determine the matters before it. 
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[19] The public interest is not a monolithic concept; it is clearly multi-facted and multi-

dimensional.  It follows, therefore, that while the City is the first defender of the public 

interest, it is not necessarily its only defender.  The Board finds the possibility that 

daylight could at some point emerge between the City’s and the Associations’ 

respective interests to be a reasonable ground upon which to grant the request for party 

status. 

 

 iii) Prejudice 

 

[20] KingSett and BILD allege prejudice by the inclusion of the Associations as 

parties.  They submit that the Associations will prolong the Phase 1 hearing, adding to 

their costs.  BILD further submits that their rejection of enhanced participant status 

betrays a motivation to resist discipline directed to ensuring an efficient hearing.  Taken 

together, it is felt that the Association’s presence as parties and their assumed 

comportment will be an impediment to the Board’s ability to ensure a just, expeditious, 

and cost-effective hearing. 

 

[21] The Board is not persuaded by an assumption of bad faith.  Nor is the Board 

persuaded that the Associations’ inclusion as parties will deleteriously prejudice 

KingSett and BILD.  It is natural and understandable that they wish to limit their 

opposition in litigation, but the Board finds that the greater prejudice would be visited 

upon the Associations were they denied party status.  

 

[22] Finally, KingSett and BILD maintain that the Associations have not discharged 

the onus of demonstrating that they will not unduly impact the others currently with 

status in the Phase 1 hearing.  They point to the fact that the Associations have not 

articulated a list of issues upon which to assess the implications of their inclusion as 

parties.  The Board finds this assertion specious given that a comprehensive, draft 

issues list has not yet been generated.  Moreover, commensurate with its rejection of an 

assumption of bad faith, the Board is confident that all parties will comport themselves 

in a manner consistent with determining the real issues in a just, most expeditious, and 
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cost-effective manner as prescribed by its Rules of Practice and Procedure, and offers 

the gentle reminder to the Phase 1 parties that it has the requisite powers and 

motivation to address shortcomings in that regard. 

 

[23] In conclusion, the motion is allowed. It is ordered that the Bay Cloverhill 

Community Association Inc. and the Church Wellesley Neighbourhood Association Inc. 

are granted party status for the Phase 1 hearing only. 

 

81 WELLESLEY STEET EAST 

 

[24] The December 30 decision allowed a motion on consent ordering a modification 

to OPA 183 adjusting its boundary to remove 81 Wellesley Street East from its purview.  

Not being satisfied with that certainty, counsel for Aragon (Wellesley) Development 

(Ontario) Corporation (“Aragon”), the property’s owner, and the City sought even more 

precision and, subsequent to this prehearing conference, advanced a proposed 

modification to the December 30 decision and order.  The Board concludes that the 

December 30 decision and order are explicit and implement the relief Aragon sought by 

its motion.  Now that counsel have finally agreed to the configuration of schedules 

showing the removal of 81 Wellesley Street East from OPA 183, the Board will affirm 

the December 30 decision and order stipulating that OPA 183 is modified so as to 

remove 81 Wellesley Street East, as known in 2015, from Site and Area Specific Policy 

(“SASP”) No. 382.  Now being available, those schedules—the SASP Plan boundary, 

Map 1: Character Areas; and, Map 2: Open Space Network and Height Areas—are 

appended to this decision as Attachments 4, 5, and 6, respectively. 
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“James R. McKenzie” 
 
 

JAMES R. McKENZIE 
VICE CHAIR 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

If there is an attachment referred to in this document, 
please visit www.elto.gov.on.ca to view the attachment in PDF format. 
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