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DECISION OF THE BOARD DELIVERED BY JASON CHEE-HING
CONTEXT
[1] Dara O’Kane (“Appellant”) has appealed the decision of the City of Toronto (“City”) Council to approve an application to amend Zoning By-law (“ZBL”) 438-86. Atrium on Bay Portfolio Inc. (“Applicant” and “Proponent”) sought approval of a Zoning By-law amendment (“ZBA”) which would permit five-storey additions to both office towers at the Atrium on Bay (“Atrium”) and an addition on Bay Street covering the exterior split stairs on the west side of the complex. 

[2] The Atrium is a multi-storey retail and office complex comprising the entire block bounded by Bay Street to the west, Dundas Street to the south, Yonge Street to the east and Edward Street to the north. It is known municipally as 595 Bay Street and 306 Yonge Street and is located in the heart of the downtown core.  City planning staff in its staff report recommended approval of the ZBA to City Council. The Proponent had agreed to pay for certain community benefits pursuant to s. 37 of the Planning Act (“Act”) with an estimated total value of 4.4 to 5.0 million dollars.

[3] The Appellant is a resident of the condominium building located immediately north of the Atrium at 633 Bay Street.

[4] At the hearing, the Appellant was self-represented. The Proponent retained counsel and two expert witnesses (a planner and a traffic engineer). The City was a party to these appeals and was represented by counsel and a qualified planner. 
EVIDENCE
The Applicant

[5] Giulio Cescato, a qualified planner, proffered expert planning evidence on behalf of the Proponent. Mr. Cescato gave the opinion that the two five-storey additions to the existing towers and the two-storey addition on the west side of the complex would result in significant increases to the commercial office space within the Atrium. This in his opinion is a good thing as it increases the commercial office space within the downtown core and in turn supports the growth of the downtown as an employment centre creating more jobs for the people that live in the City. 

[6] He gave the opinion that the proposal meets the City’s tall guideline policies and the proposed ZBA is consistent/conforms to the provincial plans, and the City’s OP. The ZBA is not pre-mature and would result in intensification of an existing commercial complex within the downtown core. The Proponent has agreed to pay for certain community benefits which include: internalizing the TTC staircase at northwest corner of Yonge and Dundas Streets; widening of the sidewalk on the south side of Edward Street; a financial contribution of $350,000 streetscape improvements to Edward Street; and improvement to the below-grade entrance to the Atrium from the Dundas subway stop.

[7] Terry Wallace, a qualified traffic engineer, proffered traffic evidence in support of the proposal. Mr. Wallace conducted a traffic study of the traffic on Edward Street. The Atrium’s loading bays are located on the south side of Edward Street and receive its deliveries from that street. His traffic study showed that 34 percent of deliveries on Edward Street are attributable to the Atrium while the rest is for other buildings on Edward Street. Based on his study, he gave the opinion that the proposed addition of five storeys of commercial space would result in a minimal increase to the number of deliveries (one very two hours during the hours of 6 a.m. to 6 p.m.). 
[8] It is Mr. Wallace’s opinion that the Appellant’s traffic concerns including the illegal parking of delivery vehicles on Edward Street are a result of a lack of City enforcement of its parking by-law and a less than optimal loading strategy by the Atrium management. He recommended an improved loading strategy for deliveries to be implemented by Atrium management.
The Appellant

[9] The Appellant, Daria O’Kane resides in the condominium building at 633 Bay Street which is directly opposite the Atrium on the north side of Edward Street. Mr. O’Kane testified that he and the other residents are directly impacted by the delivery trucks that are either illegally parked or idling on Edward Street waiting to make its deliveries at the loading bays of the Atrium complex.

[10] Mr. O’Kane is skeptical of the traffic study done by the Proponent’s traffic engineer stating that it does not reflect the level of traffic on Edward Street. Vehicles are double parked when making deliveries to the Atrium from Edward Street. Parking tickets are not a deterrent as the companies accept this as a part of doing business. 
[11] Based on his meetings with Atrium management, it is his opinion that the Atrium does not properly schedule their deliveries and the Atrium building management loading/off-loading strategy is ineffective. He stated that Atrium management staff refused to meet with him until he appealed the proposed ZBA to this Board. 

[12] It is his opinion that the proposed widening of the sidewalk on the south side of Edward Street will result in more traffic concerns as the street will get narrower. Trucks continue to remain idling on Edward Street at the loading bays for extended periods of time. Mr. O’Kane is concerned about the lack of a construction management strategy for Edward Street if the proposal is approved.

FINDINGS OF THE BOARD
[13] With respect to the Appellant’s parking/traffic concerns on Edward Street it is the Board’s view that they are valid concerns. The Board finds that while some of the concerns are due to a lack of by-law enforcement by the City, the Atrium’s management can do more to improve its loading management plan to ensure that delivery vehicles do not idle in front of its loading bays. It is the Board’s view that a combination of more pro-active City enforcement of its parking by-law and the implementation of a more effective loading management plan for its tenants by the Atrium will reduce the illegal parking and idling of delivery vehicles attributable to the Atrium complex on Edward Street.

[14] The Board also finds that the Appellant must be cognizant of the fact that he lives within the downtown core and within an extremely busy City block. Traffic and noise are urban conditions that come with living in the downtown.

[15] The Proponent acknowledged that they could improve upon its loading and delivery management plan. The Proponent has indicated its willingness to develop and implement the strict enforcement of a loading management plan for the Atrium. The loading management plan will include: 

1. Proper training of Atrium staff to implement the loading management plan; 
2. Strict enforcement of delivery and loading schedules to minimize idling on Edward Street; 
3. Procedures for delivery trucks leaving the vicinity of the loading bays; 
4. Strict enforcement of tenant’s deliveries; and 

5. On-site enforcement of the loading hours and the loading bays by Atrium staff. 
[16] This loading management plan as well as a construction management plan will be part of the site plan agreement and must be acceptable to both the City’s Chief Planner and the Chief Building Official. This condition was suggested by the City’s and the Proponent’s representatives. The Board adopts it as part of its findings.

[17] The Board will approve the proposed ZBA but will withhold its Order pending the execution of a site plan agreement. The site plan agreement will contain the loading management and construction management plans as previously mentioned that is satisfactory to the City’s Chief Planner and Chief Building Official. The loading management plan will include the criteria contained in the Board’s findings and the improvements suggested by the Proponent’s traffic engineer (Exhibit 10, page 6).

DECISION
[18] Therefore, for all the reasons given, it is the decision of the Board, that the appeal against By-Law No. 1725-2013 of the City of Toronto is dismissed. The Board will withhold its Order pending written confirmation from the City solicitor that a site plan agreement has been executed and registered. 

“Jason Chee-Hing”
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