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MEMORANDUM OF ORAL DECISION DELIVERED BY G. BURTON AND                   D.S. COLBOURNE ON MARCH 4, 2021 AND ORDER OF THE TRIBUNAL 
On March 4, 2021 the Tribunal conducted a hearing consisting of three parts. 
The first was to consider six settlements of site-specific appeals. 
The second was to consider a Motion by the City of Toronto (“City”) to establish the phasing of site-specific appeals on the issue of employment lands under Official Plan Amendment (“OPA”) 231.  These appeals are outstanding since the OPA was enacted in 2013. 
The third part was to deal with two reply motions to the City’s Motion to establish phasing. These parties requested separation from the proposed phasing in order to establish individual hearings for their appeals.   
BACKGROUND OF OPA 231 
[1] By-law No. 1714-2013 was adopted by City Council in December 2013, the purpose and effect of which was to adopt OPA 231 to the OP regarding the economic health policies and the policies, designations and mapping for Employment Areas. 
[2] A total of 178 appeals were filed against the Minister’s approval in 2014, including appeals of the entirety of OPA 231 on a City-wide basis, and site-specific appeals. 
[3] On September 6, 2019, the Province filed Ontario Regulation 305/19 (“Regulation”) pertaining to transitional matters for growth plans under the Places to Grow Act, 2005. The Regulation came into force the day it was filed. This transitions OPA 231 under the Growth Plan for the Greater Golden Horseshoe, 2006 (“Growth Plan 2006”), by requiring that OPA 231 “shall be continued and disposed of in accordance with the 2006 Growth Plan as it read on June 16, 2006”.  The import of this is set out below.
MOTION FOR PHASED HEARING – BACKGROUND
The Board, now Tribunal (hereafter “Tribunal”), held the first Pre-Hearing Conference (“PHC”) regarding OPA 231 on March 12 and 13, 2015, wherein a number of parties sought and obtained party or participant status to the OPA 231 proceedings.
[4] At the first PHC, the Tribunal ordered appellants who had filed City-wide appeals of the entirety of OPA 231 to scope their appeals by April 13, 2015, and to specifically identify which parts of OPA 231 they wished to maintain under appeal.
[5] After the City determined which parts of OPA 231 were no longer subject to a City-wide appeal, the City brought a Motion for partial approval at the second PHC, held on June 22, 2015, and obtained an Order approving and bringing into full force and effect those parts of OPA 231 that were not subject to a City-wide appeal (as permitted by the Planning Act). This Order, dated June 22, 2015, brought into effect those parts of OPA 231 that were not subject to a City-wide appeal.
[6] The City now proposes a phased approach to the remaining site-specific appeals on a thematic or geographic basis. This is intended to provide an orderly and transparent process by which these appeals would be addressed over time.
[7] Set out below in Table 1 is the phased approach applied to the hearing process since June 22, 2015.  Table 1 outlines the various phases and sub-phases, along with the key dates associated with each and a brief description of the general outcomes for each phase.  Table 1 does not include the site-specific settlements that were heard by the Tribunal at this Case Management Conference (“CMC”) of March 4, 2021.
	Table 1: OPA 231 Hearing Phases

	Phase
	OPA 231 Policy Matter
	Dates
	General Result(s)

	1A
	Core Employment Areas and General Employment Areas land use designation mapping and certain related policies 
	Hearing: 
June 20, 2016 

Order: 
December 20, 2016
	· Order brought into effect the Core Employment Areas and General Employment Areas land use designations, policy language associated with the designations, save and except the phrase “all types of” retail 
· Order did not bring the designations into effect on lands which were subject to a site-specific appeal

	1B
	Compatibility and Mitigation
	Hearing: 
June 14, 2018

Order: 
July 10, 2018
	· Order brought into effect Compatibility/Mitigation policies regarding the development and use of lands outside of Employment Areas

	1C
	Sensitive Land Uses within Employment Areas 
	Hearing:
July 26, 2018 

Order: 
August 16, 2018
	· Order brought into effect the permitted land uses within Core Employment Areas and General Employment Areas

	2
	Office Replacement
	Mediation: 
2018 and 2019
	· A number of LPAT-led mediation days have been held
· Mediation is ongoing

	3
	Conversion and Forecasting
	Hearing: September 16, 2019

Order: 
May 8, 2020
	· Order brought into effect the Employment Areas conversion and removal policies, as well as the forecasting of employment in the City

	4
	Retail in Employment Areas
	Hearing: 
March 4, 2021

Order pending
	· City Motion (dated: February 17, 2021) seeks Order approving policies related to large format retail in Employment Areas

	5
	Cultural policies
	Hearing:
March 4, 2021

Order pending
	· City Motion (dated: February 17, 2021) seeks Order approving policies related to the replacement of cultural uses

	6
	Site specific appeals
	Hearing: 
March 4, 2021

Order pending
	· City Motion (dated: February 16, 2021) seeks Order approving proposed Procedural Order for site specific appeals




SITE SPECIFIC APPEAL NO. 157 RELATED TO 8 OAK STREET
[8] In its Order dated April 19, 2018, the Tribunal consolidated Appeal No. 157 with the owner's site-specific application appeals. In its findings, the  Tribunal stated: 
[69] The site-specific appeals of OPA 231 should not be determined before the City-wide policy appeals have been adjudicated.

[70] The City-wide policy appeals of OPA 231 have the greatest impact across the City and involve numerous parties and should be resolved before any of the site-specific appeals are heard and it is quite possible that some site-specific appeals will be resolved following the resolution of the City-wide policy appeals.

[9] Given that the majority of the City-wide policy appeals of OPA 231 have been resolved, the  Tribunal has scheduled a site-specific hearing related to the lands at 8 Oak Street, scheduled to commence on March 29, 2021.
Motion for Phasing 
The Motion by the City is for an Order that authorizes site-specific appeals be heard in phases, with the identified site-specific appeals being heard together in the different phases. 
[10] Table 2, set out below, illustrates Phase No. 6 in the above Table, the City's proposed site-specific appeal phase for the remainder of the 2021 calendar year and into 2022, including the following sub-phases:
i) Sub-phase 6A is the hearing regarding 8 Oak Street (Appeal No. 57) described above.
ii) Sub-phases 6B, 6C and 6D are geography-based, and each involves site-specific appeals that are clustered in a geographic area:  northeast Scarborough, southwest Etobicoke and Liberty Village respectively.  
iii) Sub-phases 6E and 6F are policy-based. Each involves site-specific appeals that have raised issues with the same policy, irrespective of geography. The two policy matters are the conversion of Core Employment Areas to General Employment Areas, and the criteria for Large Format Retail.  
iv) It should be noted that Appeals No. 8, 9, 16, 27, and 123 are found in both sub-phases 6B and 6E, while Appeal No. 27 is found in sub-phases 6C and 6D. Appeal No. 119 is found in both sub-phase 6B and 6F.  These appeals have been highlighted below to bring attention to these. 

	Table 2: Proposed Site-Specific Appeals Phase [Phase 6]

	Sub-Phase
	Address(es) or General Geography or Policy Matter
	Hearing Dates (duration)
	Appeal Number

	6A
	8 Oak Street
	March 29, 2021 (8-days)
	157

	6B
	North East Scarborough
	(Estimate: 5-hearing days 
in 2021)
	8, 9, 16, 54, 119, 123, 193

	6C
	South West Etobicoke
	(Estimate: 10-hearing days 
in 2021)
	1, 27, 44, 57, 64, 85, 100, 133, 147, 197, 198, 202

	6D
	Liberty Village 
	(Estimate: 5-days in 2021)
	13, 32, 49, 204

	6E 
	Core Employment Area to General Employment Area conversions
	(Estimate: 3-days in 2021 
or 2022)
	8, 9, 11, 12, 16, 27, 34, 36, 68, 81, 123, 129, 142, 161

	6F
	Large format retail criteria 
	(Estimate: 3-days in 2021 
or 2022)
	69, 71, 73, 98, 100, 177, 119, 146, 149

	6G 
	To be determined at future Case Management Conference
	


[11] The City submitted that If the proposed phasing is approved, it would conduct an analysis of the remaining 71 site-specific appeals that would be included in sub-phase 6G of Table 2. These remaining appeals include those that sought Party Status and are currently sheltering under another appeal.
PROPOSED SITE-SPECIFIC APPEAL PHASE
[12] The City is proposing an orderly phasing, that would have the effect of resolving the greatest number of site-specific appeals in the shortest time, for the remainder of 2021 and into 2022.  This approach takes into consideration an efficient use of the resources of participating parties, and the high demand for  Tribunal hearing dates.
PLANNING RATIONALE IN SUPPORT OF THE CITY'S PROPOSED PHASING APPROACH
[13] The proposed site- and area-specific appeal approach represents good planning, as it demonstrates: an efficient use of limited resources, an orderly method towards the completion of the OPA 231 hearing, and, importantly, an approach that assists the City and all its partners to complete the provincially-required Growth Plan conformity exercise and its next Municipal Comprehensive Review (“MCR”) by July 1, 2022. 
An Efficient Use of Limited Resources
[14] The proposed site- and area-specific appeal approach for the first three sub-phases in Category 6 above (Table 2: 6B, 6C, 6D), would cluster a total of 23 appeals into three separate hearings.  The geographic cluster is of generally contiguous properties, sharing both a local context and a general policy framework, given the close proximity of the lands.  
[15] The next two sub-phases (6E and 6F) would cluster appeals on a policy basis, where different appellants have taken issue with the same policy matter within OPA 231.  Appeals seeking conversions from a Core Employment Area designation to a General Employment Area designation would cover off similar aspects from a policy perspective. Site-specific appeals to the Large Format Retail criteria would also be scoped to those issues that are not always context-dependent.
[16] The preparation of evidence for clustered appeals (if both geographically and policy-based) is an efficient use of limited resources. Without the grouping of geographically contiguous or policy-based appeals, planning witnesses would have to repeat the same or similar contextual and policy analyses for separate and distinct hearings.  This repetition of efforts would also be experienced by the Tribunal, which would hear similar evidence in separate hearings. 
An Orderly Method Towards the Completion of OPA 231 Appeals
[17] There are 111 outstanding site- and area-specific appeals in the OPA 231 proceedings.  These appeals account for approximately 450 hectares of the total of lands designated either Core Employment Areas or General Employment Areas. 
[18] The proposed site- and area-specific appeal approach for the next five sub-phases in Category 6 (Table 2: 6B, 6C, 6D, 6E, 6F) would resolve 40 of the outstanding appeals.  These 40 appeals account for 380 hectares of the total of lands designated as either Core Employment Areas or General Employment Areas.  The proposed approach for the next five sub-phases in Category 6 would resolve appeals representing over 80% of the total Employment Areas lands now subject to site- and area- specific appeals.
[19] The proposed site- and area-specific appeal approach does not preclude appellants and the City from reaching a settlement on their appeals. To date, the City has reached settlements regarding over 20 site- and area-specific appeals to OPA 231. 
An Approach that Allows the City to Conduct its Provincially-Required Growth Plan Conformity and Next MCR by July 1, 2022
[20] The City and all other single and upper tier municipalities within the Greater Golden Horseshoe area have statutory obligations under the Planning Act and Places to Grow Act to conduct their respective Growth Plan conformity exercises and MCRs.  The Ministry of Municipal Affairs and Housing has set a conformity date of July 1, 2022 for all single and upper tier municipalities to conduct the conformity exercise against the Growth Plan 2019, as amended.
[21] As mentioned, the Regulation transitions appeals to OPA 231 under the former Growth Plan 2006, not the most recent Plan.  Thus a set of conversion policies apply that is different than those applicable to employment conversions subject to the Growth Plan 2019, as amended.  As of August 4, 2020, the City started receiving requests to convert lands designated either Core Employment Areas or General Employment Areas under the Growth Plan 2019. To date, the City has received 49 such requests.
[22] The proposed site- and area-specific appeal approach would permit the resolution of 40 appeals representing 380 hectares of land and over 80% of appealed lands by the end of 2022.  These deteminations would allow the City to incorporate the Tribunal's decisions into the present MCR exercise and, in particular, the required Lands Needs Assessment (the lands required to accommodate forecasted growth of people and jobs).  
[23] Given the legislated conformity date of July 1, 2022 and the slow pace at which site- and area-specific appeals are being settled, the City runs the risk of having the second MCR outpace the previous MCR, if hearing dates for the appeals are not set in 2021.
[24] The Tribunal has considered the submissions of the City and the concerns of appellants. To effect an efficient process considering the resources available, it agrees that the City’s proposal represents a reasonable approach to deal with the outstanding appeals.  The City and Tribunal resources could not provide for individual hearings for all of the the outstanding appeals.
[25] We understand that the assignment of appeals to each grouping has been the subject of discussion. The format for the hearings involving a number of parties can be structured in a way so that the City presents its case, then each party and/or property makes its submissions following this, and separate from the other parties in the group. Perhaps sub-groupings could be considered.  There are definite advantages in the City’s suggested method of proceeding.  The Tribunal grants the City’s motion for phasing. 
[26] In order to move forward efficiently, the City has proposed a triage process. Each appellant is to briefly restate its grounds for appeal and exchange with the parties in the specific hearing in Phase 6 the estimated length of hearing required, the number of witnesses and a restatement of their issues, with a brief explanation of the designation sought.
Response Motions 
[27] Two separate motions in response to the proposed phasing were heard. Counsel requested that separate hearings be established.  The Tribunal orally refused these motions, with reasons to follow. 
Champagne Centre (“Champagne”) is the owner of lands municipally known as 2 Champagne Drive and 1107 Finch Avenue West (the “Lands”) and is currently appellant No. 31 to OPA 231.  
Champagne currently owns a commercial complex containing a Polyclinic Family and Specialty Medicine Centre, a private medical clinic with related medical and office space.  Some services relate to sports, education, and employment support.  
[28] OPA 231 designates the Lands General Employment Area.  Champagne appealed OPA 231 in order to allow the relocation and expansion of the Polyclinic on the Lands, and to include additional office space (both medical and other), unrelated retail space and (in future development phases), a hotel and proposed seniors retirement residence. 
[29] OPA 231 does not permit hotels or senior retirement residences on the Lands. 
[30] The City did not include Appeal No. 31 in sub-phases 6A - 6F, as it does not appropriately fall within any one of those phases from a geographical or policy context. In the City’s view it is therefore better dealt with at the “To Be Determined”, sub-phase 6F.
[31] Champagne states that its appeal should be heard first in the Phase 6 sub-hearings, because the expansion of its site would include overnight accommodations for a private medical facility. This is supported by a letter from the President and CEO of the North York General Hospital. Champagne then adds, “that we are currently experiencing additional stress related to the COVID-19 pandemic, all of which adds to the need for additional facilities”. Champagne argues that the City’s proposed grouping of appeals “reflects a narrow understanding of the public interest” as it fails to deal with “important aspects of the public interest” in Champagne’s appeal. 
[32] The City submits that Champagne’s self-interest must be balanced against the larger public interest of bringing the largest number of appeals to a conclusion in a timely manner. As explained in the City’s Motion Record, there is an urgency on the City’s behalf to have all of the site-specific appeals concluded in the most efficient and timely manner, to permit the resolution for a majority of lands subject to OPA 231.
[33] The City submits as well, given the legislated conformity date of July 1, 2022 and the pace at which site- and area-specific appeals are being settled, that the City runs the risk of having the second MCR outpace the existing, as explained above.  The proposed sub-phasing addresses this issue both procedurally and substantively. The fact that Appeal No. 31 is more appropriately heard in sub-phase 6G, does not lessen its importance or status as a site-specific appeal to OPA 231.  In fact, the City is seeking a subsequent CMC date for the purpose of scheduling sub-phase 6G in a timely and efficient manner.
[34] Although the City can appreciate Champagne’s desire to be heard sooner, Mr. Andrew Biggart stated that Champagne has failed to distinguish itself from the other 111 site-specific appeals remaining to be heard in the OPA 231 proceedings.  It should be noted that in its appeal letter, Champagne stated that it is seeking permissions for a hotel and seniors residence.
[35] The documentation sets out each party’s views on attempts at settlement over the years. Obviously, there was no winner.  Champagne’s earliest attempt to engage in settlement discussions was in November 2018, and a draft without prejudice settlement offer was made to the City in October of 2019.  The City advised Champagne of its position.  Nothing has moved since then. 
[36] The appeal appears to have been originally related to a hotel and seniors residence.  These uses are only two items of the extensive list of uses now requested. Either the requests have expanded or there has been no reduction in those requested in any of the submissions since the appeal was filed. 
[37] The Tribunal is not convinced of a compelling need that this appeal be heard ahead of any other site-specific appeals in Category 6. Champagne’s submissions have not appropriately distinguished this from the other site-specific appeal. The request is refused. 
10 QEW Inc.  
In response to the City’s motion for phasing, 10 QEW Inc. seeks to be separated from Phase 6C. It asks for an Order scheduling a five-day site-specific hearing for 10 QEW’s appeal of OPA 231. 
On May 7, 2012, 10 QEW Inc. requested that the City convert the lands municipally known as 2, 7, 10 and 12 Queen Elizabeth Boulevard, 506, 514, 516, 520 and 522 Royal York Road and 3, 5, 15 and 17 Sinclair Street (the “Property”) to Mixed Use. This would permit essentially uses similar to current uses, and residential including affordable housing, given the surrounding uses.  This is Appeal No. 1.
The Property is located in the northeast quadrant of the Queen Elizabeth Boulevard and Royal York Road intersection. It contains a mix of mechanical shops and commercial and residential uses and borders the residential neighbourhoods to the immediate north and east. The neighbourhood immediately across the street from the Property is comprised of various residential uses, including detached and semi-detached housing.
The Property is located over 5 kilometres from some of the other properties that are proposed by the City to be merged in the “South West Etobicoke” appeal group.
Unlike most of those other properties, the Property is entirely outside the “Zone 13” Provincially Significant Employment Zone (“PSEZ”) and is separate from the broader employment area located in the vicinity of Highway 427 and Queen Elizabeth Way. 
These distinctions, among others, result in different factors, issues, evidence and considerations being examined in relation to 10 QEW Inc.’s site-specific appeal that are not relevant to the other appeals and vice versa.
Ms. Katarzyna Sliwa argued that throughout this phased hearing process, site-specific appellants, including 10 QEW Inc., were repeatedly assured that the decision to proceed with City-wide policy appeals before hearing any site-specific appeals would not impact, and was without prejudice to the resolution of the site-specific appeals. 
The City confirms that it continues to take the position that, as it has throughout the entirety of the OPA 231 proceedings, the disposition of a hearing phase is without prejudice to an outstanding appeal. 
The City continues to take the position that Appeal No. 1 has been appropriately identified to be heard during the sub-phase 6C appeals.  It should be noted that such grouping by the City is an attempt to resolve appeals located within the general area of southwest Etobicoke, that share context as part of the Employment Area Designation which is to apply to this part of Etobicoke.  Equally, the appellants listed in this group do not need to share identical issues. 
The City thus grouped a geographic cluster of site- and area-specific appeals within southwest Etobicoke that are generally contiguous and share both a local context and a general policy framework.  The fact that the Lands are 5 kilometres from other sites within southwest Etobicoke and “on the edge of an Employment Area” does not preclude the appeal from being heard together with appeals in this area. 
As to the issue that Appeal No. 1 does not belong in this sub-phase because the Lands are “…not located within a Provincially Significant Employment Zone (“PSEZ”)…and is not located within a Major Transit Station Area on a priority transit corridor”:  The identification (or lack of identification) of a site as a PSEZ has no bearing or relevance to the phasing proposed. With respect to Major Transit Station Areas (“MTSAs”), the City does not currently have any delineated MTSAs. 
The City continues to take the position that the proposed phasing will be an efficient use of the Tribunal’s resources as it will avoid the repetition of same or similar contextual and policy analyses in separate, distinct hearings.  The proposal does not preclude input from the appellants as to the length of the hearing, evidence to be called and in what order. 
The Tribunal accepts the City’s rationale on this request by 10 QEW Inc. All appeals in this category (as set out in the reasons on the overall phasing approval) can be structured to accommodate the differences in each of the proposals. 
The Tribunal rejects the request for a separate hearing for Appeal No.1. 

SETTLEMENTS  

459 Eastern Avenue – Appeal 25
The City seeks an Order of the Tribunal approving Site and Area Specific Policy No. 415 (“SASP 415”) to Official Plan Amendment No. 231 as it relates to the lands known municipally as 459 Eastern Avenue (the “Lands”), attached as a confidential attachment to Tab “D” to the Affidavit of Jeffrey Cantos affirmed on February 12, 2021, filed as Exhibit 1. 
[38] The Minister of Municipal Affairs and Housing approved the underlying OPA 231 designations, but witheld the decision for site-specific policies and employment land conversion designation changes applying to certain lands located within the flood plain of the Lower Don Special Policy Area  (the “LDSPA”), of which the 459 Eastern Avenue Lands are a part.  As such, the policies and mapping of OPA 231 were not brought into effect on the Lands.   
[39] XYZ Storage (“XYZ”) owns the Lands, and has carriage of Appeal No. 25 to OPA 231 respecting SASP 415.  XYZ seeks an explicit reference to “ self storage warehouse” in SASP 415 as a permitted use, and approval of OPA 231 as it pertains to the Lands.
[40] OPA 231 proposes to designate the Lands as Core Employment Areas, which permits all types of manufacturing, processing, warehousing, wholesaling, distribution, storage, transportation facilities, vehicle repair and services, offices, research and development facilities, utilities, waste management systems, industrial trade schools, media, information and technology facilities, and vertical agriculture.
Additionally, the Core Employment Area designation permits the following uses provided they are ancillary to and intended to serve the Core Employment Area in which they are located: parks, small-scale restaurants, catering facilities, and small-scale service uses such as courier services, banks and copy shops.  Finally, small scale, ancillary retail uses are also permitted in Core Employment Area.
SASP 415 to OPA 231 permits “only those employment uses such as offices, parks, small scale restaurants, retail and service uses that are compatible to the nearby low scale residential dwellings fronting onto Logan Avenue”.
In June 2017, at the request of the Province, the City, staff from the Ministry of Municipal Affairs (now Ministry of Municipal Affairs and Housing (“MMAH”) and Ministry of Natural Resources and Forestry (“Ministers”) created a working group to develop a protocol between the orders of government related to the lands affected by the Lower Don SPA policies (LDSPA).
[41] On April 27, 2018, the parties signed a Protocol Regarding the Lower Don Special Policy Area (the "Protocol”), which sets out a number of principles and the Lower Don Approvals Framework.  Attachment 3 to the Protocol includes the following rationale and description of SASP 415:
459 Eastern Avenue (SASP 415) – limits type of employment uses to those compatible with nearby low rise residential dwellings fronting onto Logan Avenue, more specifically restricts permitted employment uses in the in-force OP and OPA 231 to only offices, parks, small scale restaurants, retail and service uses.
The City and XYZ entered into settlement discussions resulting in a proposed settlement of Appeal No. 25 as it pertains to SASP 415 and the Lands.  The settlement proposes to modify OPA 231 respecting the Lands by adding the following language to SASP 415 as it relates to the Lands:
a)	An explicit reference to the “self-storage warehouse” use to the list of employment uses compatible with nearby low-rise residential dwellings fronting onto Logan Avenue and permitted on the Lands; and
b)	Policy language regarding flood protection with respect to the Lands.
[42] The 2020 Provincial Polcy Statement (“PPS”) requires that changes to official plan policies, land use designations or boundaries for Special Policy Area lands must receive approval by the Ministers prior to Planning Act approval for such changes.  Therefore, the City submitted a modified SASP 415 to the Province for approval by the Ministers. This was approved as modified in September 2020. The Ministers also stated that the Tribunal, as the Planning Act authority, would now be able to consider and make a decision on these proposed OPA 231 amendments.
The planning opinion of Jeffrey Cantos, land use planner for the City, set out in Tab 2 of Exhibit 1 is that the approval of the proposed modifications to SASP 415 of OPA 231, (already approved by the Ministers) represents good planning. This adds the self-storage warehouse use to those uses that are explicitly permitted and introduces policy language regarding flood protection. 
He affirmed that the modification conforms to the Growth Plan 2006, is consistent with the 2020 PPS and conforms with the intent and purpose of the Official Plan (“OP”).  
The Tribunal has read the affidavit and supporting documentation and agrees with his opinion and approves the modification as requested by the City. 
Retail Phase 
[43] The City seeks an Order of the Tribunal granting partial approval of OPA 231 as it relates to the retail policies attached as Tab “F” to the Affidavit of Steven Dixon, contained in Exhibit 2.
[44] To date, the hearings of Phase 1A (existing non-sensitive uses), Phase 1B (sensitive uses), and Phase 3 (Conversion and Forecasting) have been completed.  Phase 2 (Office Replacement) is at the mediation stage.  A detailed chronology of the OPA 231 proceedings is set out at paragraphs 16 to 28, Tab “C” to the Affidavit of Steven Dixon, part of Exhibit 2.
[45] At a PHC held on March 4, 2019, the Tribunal scheduled the Phase 4 – Retail policies hearing for nine days commencing on May 19, 2020.  Following the conclusion of Phase 4 – Retail policies, the only outstanding City-wide matter to be adjudicated is Phase 2 – Office Replacement.
[46] Official Plan Amendment No. 94 (“OPA 94”) was adopted by Council in 2010 and subsequently appealed to the former Ontario Municipal Board (the “OMB” or the “Board”).  OPA 94 proposed to add policy- and non-policy text to the Mixed-Use Areas land use designation within the Official Plan with respect to retail commercial uses.
[47] The appellants to OPA 94, all of whom are appellants to OPA 231, agreed to adjourn the matter before the Board (Case No. PL101120), and to have those policies considered as part of the MCR. This commenced in 2011, and ultimately resulted in OPA 231.  OPA 231 includes a revised version of the OPA 94 policies and non-policy text and proposes to repeal OPA 94.
[48] By order of February 7, 2019, the Tribunal ordered the hearing of the OPA 94 appeals together with the OPA 231 appeals, during the Phase 4 – Retail phase hearing.
[49] At the request of the parties to the Retail phase, Tribunal-led mediation was held on October 24, 25 and December 13, 2019.  No settlement was reached between the parties by the conclusion of the mediation.  The parties continued to engage in settlement discussions. 
[50] Prior to a final agreement being reached, and in consideration of the timelines for filing materials before the May 2020 hearing dates, City staff prepared a confidential report to Council recommending proposed modifications to the retail policies in OPA 231. These would address a number of issues in these appeals, and maintain consistency with the Growth Plan 2006 (as per the Regulation and the intent of the original policies).
[51] The policy revisions subsequently adopted by Council are contained as a confidential attachment in Tab “D” to the Affidavit of Steven Dixon, Exhibit 2. These include the removal of duplicative language pertaining to public realm and built form principles already in those sections of the OP, a revision to Policy 4.6.5 to explicitly recognize that new major retail may only be permitted in General Employment Areas by way of an MCR (as per the Growth Plan 2006), and clearer language that better articulates the intent of a number of policies.  Negotiations were to continue with the appellants. 
[52] Further settlement negotiations resulted in additional modifications that would result in a settlement of the policy language for this phase. The proposed modifications are set out in Exhibit “F” to the Affidavit of Steven Dixon, affirmed February 12, 2021. These seek to clarify and better articulate the intent of the non-policy text of Section 3.5.3, Policy 3.5.3.4(d), Policy 3.5.3.6 and Policy 4.6.5, by either adding or replacing certain language.  
[53] The approval of this settlement would resolve the appeals of all parties in the Phase 4 – Retail of OPA 231, and partially resolve the City-wide appeals to OPA 231. 
[54] Steven Dixon is part of the City’s team responsible for reviewing and recommending amendments to the City’s OP, as part of the legislated five-year review and provincial plan conformity exercises. His planning opinion is set out as an affidavit in Tab 2 of Exhibit 2.  In his opinion the Retail Phase policies set out in Exhibit F to his affidavit are consistent with matters of Provincial Interest as identified in Section 2 of the Planning Act. In particular, policies 2 (h), 2(k), 2(l), 2(p), 2(q), 2 (r), are consistent with the PPS 2020, and together with policies 1.1.1, 1.3.1, and 1.71, conform to the Growth Plan 2006, in particular policies 2.2.2.1 (d), 2.2.2.1 (f), 2.2.2.1 (h), and 2.2.6.2,  2.2.6.5. They represent good planning.
[55] Based on the reading of his affidavit and supporting documents, the Tribunal agrees with his opinion and approves of the proposed Retail Phase policies as appended to this Decision as Attachment 3.  
Hanna Avenue - Appeal 87
The City seeks an Order of the Tribunal approving a modification to OPA 231 by redesignating a portion of the lands municipally known as 85 Hanna Avenue (the “Lands”) from General Employment Areas to Mixed Use Areas, as shown in Exhibit “F” of the Affidavit of Steven Dixon (referred to above). 
The owners of 85 Hanna Avenue, First Capital Holdings Trust (Ontario) Limited (“First Capital”) appealed OPA 231 to seek a Mixed-Use Areas designation on part of its Lands.  The appeal of First Capital is identified as Appeal No. 87 to OPA 231.
The present OP designates the Lands as General Employment Areas, which permits all types of manufacturing, processing, warehousing, wholesaling, distribution, storage, transportation facilities, vehicle repair and services, offices, research and development facilities, utilities, waste management systems, industrial trade schools, media, information and technology facilities, and vertical agriculture. It also permits parks ancillary to the Employment Area, fitness centres, ice arenas legally established prior to March 26, 2018, restaurants and all types of retail and service uses.
These Lands are bounded by a Mixed Used Area to the east and south, a Core Employment Area to the southwest, a General Employment Area to the west and a Utility Corridor to the north, containing the Kitchener GO Transit and Union-Pearson Express railway lines. The General Employment Area to the west and Core Employment Area to the southwest contain a mix of office, restaurant, retail and service commercial uses. 
The Mixed Use Area to the east and south of the Lands, including 75 Hanna Avenue next door, contain a mix of residential, restaurant, retail and service commercial uses. The subject Lands are approximately 0.46 hectares in size and irregular in shape.  The majority currently contains a four-storey office building with retail and restaurant uses at grade, and a smaller portion at the rear of the property that extends behind 75 Hanna Avenue (the “Rear Extension”).
The Rear Extension is approximately 0.09 hectares and contains an entrance to an underground parking garage and a drive aisle for surface parking on 75 Hanna Avenue next door. The proposed settlement will allow for the Rear Extension to develop comprehensively with 75 Hanna Avenue, which is also owned by First Capital. 
Council has agreed to a proposed Settlement. The Tribunal has read the Affidavit of Steven Dixon set out in Tab 2 of the City’s Motion Record for this property.  His opinion is that the proposed settlement represents good planning, because the approval will:
i)	maintain the General Employment Areas designation on the majority of the Lands, 
ii)	not adversely affect the overall viability of this Employment Area, and, 
iii)	achieve the policy objective of protecting and preserving Employment Areas for business and economic activities.
He also affirmed that the proposed settlement is consistent with matters of provincial interest, in particular 2(h), 2(k), 2(n) of the Planning Act, is consistent with the PPS 2020, in particular policies 1.1.1, 1.3.1, 1.71, and conforms to the Growth Plan 2006, in particular policies 2.2.2.1 (f), 2.2.2.1 (g),  2.2.2 1(h) and 2.2.6.2.
In Mr. Dixon’s opinion the modification to OPA 231 set out as a confidential attachment in Exhibit F to his affidavit, Tab 2, Exhibit 2, and the corresponding modification to Map 2, Urban Structure is appropriate, and the modifications represent good planning. 
The Tribunal accepts his opinion and approves of the modification now set out as Tab F of Exhibit 3 and is appended to this Decision as Attachment 2. 
Cultural Phase – Appeal 87
The City seeks an Order granting partial approval of OPA 231 as it relates to Appeal No. 87, an appeal by First Capital to Policy 3.5.2.6 of OPA 231, and a modification to OPA 231 by revising Policy 3.5.2.6 under section 3.5.2, Creating a Cultural Capital Policy. This would clarify its intent respecting the retention of cultural industry uses in the King-Spadina Secondary Plan area, King-Parliament Secondary Plan area and the Liberty Village Area of the Garrison Common North Secondary Plan (as shown in Exhibit “E” of the Affidavit of Steven Dixon).
Cultural Industries are described in the OP in a sidebar, now approved by the Tribunal as part of OPA 231, as follows:
Cultural Industries have their origin in individual creativity, skill and talent and have a potential for wealth and job creation through the generation and advancement of intellectual property, including: design, broadcasting, film video and photography, music and the visual performing arts, publishing, software, computer games and electronic publishing.
[56] OPA 231, as appealed by First Capital, introduced Policy 3.5.2.6 as a new policy in Section 3.5.2, Creating a Cultural Capital, as follows:
Cultural enterprises and employment are significantly clustered within King Spadina Secondary Plan area, King Parliament Secondary Plan area and the Liberty Village Area of the Garrison Common North Secondary Plan. The stock of non-residential floor space in these areas will be preserved and expanded to encourage the continued growth of cultural industries.
[57] The intent of Policy 3.5.2.6 is to encourage the preservation and growth of cultural industries in the three areas noted in the policy.  
[58] The City and First Capital entered into settlement discussions, resulting in proposed modifications to Policy 3.5.2.6. to strengthen and clarify its intent to preserve or expand non-residential gross floor area associated with cultural industry uses for the same types of uses.  Council adopted the proposed modification and approved the settlement.
[59] The revised Policy 3.5.2.6 adopted by Council reads as follows:
Cultural industries and employment are significantly clustered within the King Spadina Secondary Plan area, King Parliament Secondary Plan area and the Liberty Village Area of the Garrison Common North Secondary Plan. Non-residential floor space associated with cultural industries in these areas will be preserved or expanded for cultural industry uses.
Mr. Dixon’s opinion was that this modification to Policy 3.5.2.6 represents good planning, as it strengthens and clarifies the intent of the policy. The modification will ensure that the secondary plan areas affected by it are maintained as clusters of cultural industry uses over the long term.
In his affidavit Tab 2 of Exhibit 4, he supports the modifications, stating that they have appropriate regard for matters of provincial interest, are consistent with the PPS 2020, in particular policies 1.1.1, 1.3.1, and 1.7.1,  conform to the Growth Plan 2006 and in particular policies 2.2.2.1 (g), 2.2.2.1 (h), 2.2.4.4, 2.2.6.2.  He is of the opinion that the modifications should be approved.
The Tribunal has read his affidavit and supporting documents, agrees with his opinion, and approves these modifications.  
6 Lloyd Avenue, 159, 161, 163, 167, 169, 171, 175, 177, 179, 181, 185 and 195 Mulock Avenue. – Appeal 23
The City is seeking an Order of the Tribunal approving modifications to OPA. 231 as it applies to the lands municipally known as 6 Lloyd Avenue, 161, 163, 165, 167, 169, 171, 175, 177, 179, 181 and 195 Mulock Avenue (“the Lands”), as set out in Exhibit ‘C’ to the Affidavit of Christina Heydorn, sworn February 12, 2021 (Tab 2 of Exhibit 5). 
To repeat, Council adopted By-law No. 1714-2013 for the purpose and effect of adopting OPA 231 with respect to the Economic Health policies and the policies, designations and mapping for Employment Areas. OPA 231 was subsequently approved with limited exceptions by the Minister in 2014.
The owner of these Lands, Berkley Carlyle (Junction) Inc. (“Carlyle”) appealed OPA 231 (Appeal No. 23) on a site-specific basis to, in part, address built form standards proposed in SASP 447. In December 2013 the previous owner of the Lands, Terrasan, submitted a site framework to guide redevelopment; namely, to redesignate the north two-thirds of the Lands from Employment Areas to Mixed Use Areas, to retain the south one-third as Employment Areas, and establish a new SASP over the entire site. This would include the requirement for a minimum amount of commercial/office space, and the use of a “Holding” by-law provision to ensure appropriate development.
Carlyle subsequently acquired the lands and in 2018, appealed to the Tribunal Council’s failure to make a decision on a site-specific OPA application within the statutory timeframe.
The Lands are approximately 1.06 hectares in size and are now vacant. They were formerly occupied by a three-storey industrial building and residential dwellings with frontage onto Mulock Avenue. They are located on the northeast corner of Lloyd Avenue and Mulock Avenue, southeast of the St. Clair Avenue West and Keele Street intersection.  They are rectangular in shape, have frontage of approximately 55 metres onto St. Clair Avenue West but then widen from north to south.  A portion of this has a difference in elevation. 
The subject Lands directly abut the Canadian National Railroad/Canadian Pacific Railroad railway corridor to the east. They have been remediated to residential standards and a Record of Site Condition has been issued. They are located in a mixed area, with heavy industry, auto repair shops, studios and low-rise residential dwellings.  
In 2019, the City completed a Transportation Master Plan study which identified solutions to improve traffic congestion along St. Clair Avenue West. It recommended infrastructure improvements to accommodate multiple modes of transportation in the vicinity of the Lands.  The City and Metrolinx continue to work together to coordinate proposed connections and access to the potential new SmartTrack station near the Lands.
The City is also presently undertaking the Keele – St. Clair Local Area Study as part of the current Growth Plan Conformity and MCR.  In October 2019, the Planning and Housing Committee directed Planning to:
… prioritize the study of the Keele-St. Clair area...where lands are designated as Employment Areas and are not identified as a Provincially Significant Employment Zone, as part of the upcoming review. The study is to examine the potential of unlocking the lands in the vicinity of the Smart Track/GO Kitchener line and planned station located in the area of these lands.
OPA 231 redesignates the north two-thirds of the Lands (Area ‘A’) from Employment Areas to Mixed Use Areas and the south one-third (Area ‘B’) from Employment Areas to General Employment Areas, and adds the south portion to the Map 2 Urban Structure Employment Areas overlay.  OPA 231 also proposes to add SASP 447 to Chapter 7, Site and Area Specific Policies of the Official Plan. This, in part, proposes to include maximum building heights and minimum setbacks from the adjacent rail corridor for residential buildings on Lands designated Mixed Use Areas.
This appeal, Appeal No. 23, is based upon the built form standards proposed in SASP 447.  In particular, the maximum residential building height is 16.5 m, and there is a minimum 30 metre setback from the rail corridor.  Issues with compatibility and mitigation policies, specifically Policy 2.2.4.5, were also raised.
Settlement discussions between Carlyle and the City began in 2019. Carlyle has submitted a zoning by-law amendment application and has provided additional technical information to address the policies of SASP 447 in dispute.  It subsequently submitted a proposed settlement of modifications to OPA 231, including modifications to SASP 447.   Council adopted the proposed settlement in February 2021.
The effect of the settlement would be to amend OPA 231 to:
a)	Confirm the redesignation of Area 'A' from Employment Areas to Mixed Use Areas, as had been proposed in OPA 231;
b)	Add a policy in SASP 447 to make clear that residential uses are only permitted on the Lands in Area 'A';
c)	Redesignate Area 'B' from Employment Areas to Mixed Use Areas and confirm the list of permitted uses that had been proposed in OPA 231 SASP 447;
d)	Add community facilities and daycares to the list of permitted uses in Area 'B', the latter only to be permitted once the use at 35 Cawthra Avenue has ceased and not been replaced;
e)	Confirm the timing of uses in Area 'B', specifically that 4,000 square metres of commercial and/or office space will be constructed prior to or concurrent with any residential development in Area 'A';
f)	Confirm the built form of uses in Area 'B', specifically that development occur along 50% of the Lloyd Avenue frontage and at a minimum height of 10 metres to help mitigate potential land use conflicts;
g)	Create a new Area 'C', and redesignate the area from Employment Areas to Parks and Open Space Areas - Parks for the provision of a public park with frontage on the two public streets and in a manner that links to the existing Keele-Mulock parkette to the west; and,
h)	Replace the building standards and requirements for a "Holding" by-law that had been proposed in OPA 231 SASP 447 with policies that more clearly articulate the studies and process that will be used to determine permitted building heights, envelope, and uses. 
The planning affidavit of Christina Heydorn, Tab 2 of the motion materials for this site, states that:
i)	The proposed modifications to OPA 231 represents good planning as they maintain the opportunity to increase residential and employment densities on the Lands to support transit, and provide for a mix of residential, commercial, and community facilities where appropriate.
ii)	A portion of the lands would be retained for non-residential space. A minimum of 4,000 square metres of office/commercial space will be constructed prior to or concurrent with proposed residential uses and in a form that will mitigate potential land use conflicts.
iii)	A portion of the lands would be used for a new public park. 
iv)	The proposed modifications clarify and strengthen the compatibility and mitigation policies by describing the studies and process necessary to determine appropriate building height, envelope and use. 
Ms. Heydorn’s opinion is that the modification to convert the designations and to modify SASP 447 represents good planning, conforms to the Growth Plan 2006 and also to the Growth Plan 2020, is consistent with the PPS 2020 and conforms to the OP.  
The Tribunal has read her affidavit and the supporting documents, agrees with her opinion, and approves these modifications which are appended as Attachment 1 to this Decision.
Downsview Secondary Plan Lands – Appeal 143
[60] The City seeks an order approving the settlement of Appeal No. 134 by way of the approval of the proposed land use designation changes and SASP 596, and by adding them to Chapter 7, Site and Area Specific Policies of the Official Plan.
[61] On July 28, 2014, Parc Downsview Park Inc. and Canada Lands Company CLC Inc. filed an appeal to OPA 231 respecting the Core Employment Areas designation on the subject Lands.
[62] The Lands are approximately 307 hectares (579 acres) in area, and are located west of Allen Road, south of Sheppard Avenue West, east of the GO Transit Barrie railway line and north of Wilson Avenue and Hanover Road. Three Toronto Transit Commission (“TTC”) subway stations - Wilson, Sheppard West and Downsview Park - and the Downsview Park GO Station are located along the east and north peripheries of the Subject Lands. Highway 401 is less than 500 metres from the south border of the Lands.
[63] The Lands include the Downsview Airport and the Bombardier Aerospace campus (approximately 150 hectares/370 acres), which are owned by the Public Sector Pension Investment Board (“PSP”).
[64] The Downsview Area Secondary Plan (“Secondary Plan”) was approved by the OMB in August 2011 and includes all of the Lands, as well as additional lands designated Neighbourhoods, Apartment Neighbourhoods, Mixed Use Areas, Parks and Natural Areas. The subject Lands are designated Employment Areas in the Secondary Plan.
[65] Section 2 of the Secondary Plan states that the “Secondary Plan promotes an urban character with a focus on providing for an increased scale of development on Avenues, and at and near major transit stations where it does not conflict with Bombardier Aerospace’s flight path requirements”.
[66] The Secondary Plan identifies seven districts, including the Bombardier Aerospace, Department of National Defence, and a TTC district. Policy 2.2.1.b of the Secondary Plan states that the uses in this district are intended to remain and that their operations will continue.
[67] In 2018, Bombardier Incorporated ("Bombardier") sold the Downsview Airport and Bombardier Aerospace campus to PSP. Bombardier will be vacating their current location, and the Downsview Airport will be decommissioned in 2023.
[68] In consideration of both the decommissioning of the Downsview Airport and Appeal No. 134 to OPA 231, City staff prepared a report for Council with confidential attachments that recommended 14 principles for the review of the Downsview Area Secondary Plan ("Principles").
[69] City Council adopted the Principles on June 29, 2020.  Council instructed staff to advance negotiations with the Appellants in an effort to resolve Appeal No. 134 by applying the Principles as a basis for settlement discussions. Staff from Legal Services, City Planning, Economic Development and Culture, and Parks, Forestry and Recreation Divisions advanced settlement discussions with the Appellants in an effort to resolve the appeal.
[70] On January 22, 2021, the Appellants submitted a “with prejudice” settlement offer to the City based on proposed modifications to OPA 231. 
[71] The Proposed Settlement can be summarized as follows:
i)	The OP land use designation for the Lands is changed from Core Employment Areas to General Employment Areas and Regeneration Areas;
ii)	Map 2, Urban Structure, of the OP is amended by removing the Employment Areas overlay from the lands that are proposed to be re-designated from Core Employment Areas to Regeneration Areas;
iii)	A new SASP 596 is added to Chapter 7, Site and Area Specific Policies, of the OP. The proposed SASP 596 establishes both general and specific requirements for the Lands that must be addressed through the preparation of a revised Secondary Plan. This must include minimum amounts of non-residential uses, phasing of non-residential and residential uses, and numerous plans and technical studies in advance of the re-designation of lands from Regeneration Areas to any other land use. 
[72] Council accepted the Proposed Settlement in February 2021, with modifications. Steven Dixon provided an affidavit in support of this settlement.  Tab 2 of Exhibit 6 states: 
The proposed modifications to OPA 231 respecting the Subject Lands represent good planning for the following collective reasons:
i) The Proposed Settlement designates approximately 50 hectares, or 22 per cent, of the Subject Lands as General Employment Areas. The remainder of the lands are designated Regeneration Areas.
ii) The Official Plan states that the Regeneration Areas designation "is applied to areas with significant vacant lands and/or buildings and in need of revitalization as a means of fostering growth and physical change." With the decommissioning of the Downsview Airport in 2023, a large area of land will be vacant in close proximity to three TTC subway stations and one GO Transit station.
iii) Official Plan Policy 4.7.2 states that development should not proceed in Regeneration Areas prior to the approval of a Secondary Plan for each Regeneration Area. The Proposed Settlement introduces a new SASP that requires the review and approval of the Downsview Area Secondary Plan prior to any re-designation of lands or development of non-employment uses.
iv) SASP 596, as proposed, will permit certain General Employment Areas uses in the Regeneration Areas designation on the Subject Lands in advance of the Secondary Plan review. This approach effectively maintains the employment function of the lands until a Secondary Plan review is complete. Additional General Employment Areas lands may be added through the Secondary Plan review process.
v) The Proposed Settlement secures a minimum of 1,114,000 square metres of non-residential gross floor area ("GFA") on the subject lands. This represents an approximate 345 per cent increase from the existing employment GFA (approximately 322,525 square metres) on the Subject Lands.
vi) The Proposed Settlement prioritizes office, creative industries, scientific research and development, light manufacturing (including high-tech industrial) and processing uses for the minimum non-residential GFA required on the Subject Lands.
vii) The Proposed Settlement requires that the first 371,500 square metres (approximately one third) of non-residential GFA be developed prior to or concurrent with residential uses at a 1:1 ratio, such that the amount of residential GFA may not exceed the amount of non-residential GFA.
viii) Subsequent phases of development on the Subject Lands require minimum amounts of non-residential GFA to be built prior to or concurrent with residential development.
ix) The Proposed Settlement requires a comprehensive planning and development framework for the Subject Lands that addresses key city building objectives such as creating complete and sustainable communities, intensifying employment and housing opportunities in close proximity to higher-order transit, increasing affordable housing options, providing additional community services and facilities, and increasing the public open space network.
[73] The settlement would result in a complete settlement of Appeal 134 to these proceedings.  In Mr. Dixon’s opinion, the proposed settlement has appropriate regard for matters of provincial interest identified in Section 2 of the Planning Act and in particular: section 2 (d), 2 (h), 2 (i), 2 (j), 2 (k), 2(l), 2 (n), 2 (p), 2 (q), and 2 (r). It is consistent with the PPS 2020, and in particular policies: 1.1.1, 1.3.1, 1.4.1, 1.5.1, 1.6.1, 1.6.2 1.6.7, 1.7.1, and 1.8.1, and conforms to the Growth Plan 2006, and in particular policies 2.2.2.1 (d),2.2.2.1 (e)  2.2.2.1 (f) 2.2.2.1 (g), 2.2.2.1 (h), 2.2.5.1, 2.2.5.2 and 2.2.6.2,  and conforms with the intent and purpose of the OP.
[74] The Tribunal has read Mr. Dixon’s affidavit in Exhibit 6 and agrees with his planning opinion and approves of the modification which is appended as Attachment 4 to this Decision. 
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