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MEMORANDUM OF ORAL DECISION DELIVERED BY GERALD S. SWINKIN ON JUNE 14, 2018

[1] This hearing session dealt with a hearing phase relating to the appeals of City of Toronto (the “City”) Official Plan Amendment No. 231 (“OPA 231”), which amendment relates to Employment Lands policies in the City Official Plan.

[2] This particular phase is referred to as Phase 1B-Part III, which concerned itself with matters of compatibility and mitigation regarding the development and use of lands outside of the Employment Lands designation but which may affect, or be affected by, uses within the Employment Lands designation.

[3] The City, through mediation, was able to come to terms with those appellants who had issues with these policies and the matter came before the Local Planning Appeal Tribunal (the “Tribunal”) at this hearing session as a settlement.

[4] On consent of the Parties, the City called Christina Heydorn, a Senior Planner in the Policy Unit of the Strategic Planning, Initiatives and Analysis Section of the City Planning Division.  She was qualified to offer opinion evidence on land use planning matters.

[5] Ms. Heydorn referenced the relevant and applicable statutory and policy background which informed the adoption of OPA 231 arising out of the Planning Act, the Provincial Policy Statement, the Growth Plan for the Greater Golden Horseshoe, Provincial Land Use Compatibility Guidelines, and the City Official Plan.

[6] Ms. Heydorn provided background as to the process which led up to the adoption of OPA 231 and its adoption by City Council at its meeting on December 16 -18, 2013 by way of By-law No. 1714-2013.  

[7] OPA 231 was submitted for approval to the approval authority, the Minister of Municipal Affairs and Housing.  The Minister issued a decision on July 9, 2014, which approved OPA 231 with minor modifications, save and except for lands located within the Lower Don Special Policy Area.

[8] A total of 178 appeals were filed against the Minister’s decision.  These appeals are being managed by the Tribunal in phases based upon a categorization of the appeal issues.

[9] This hearing session relates to Phase 1B-Part III, which has been characterized as the Compatibility/Mitigation category which, as noted above, deals with policy applicable to lands outside of designated Employment Lands that may affect, or be affected by, uses within designated Employment Lands or by major facilities as those are defined.

[10] Ms. Heydorn advised of the settlement discussions which occurred and of the presentation of recommendations from same, which were brought before City Council at its meeting on April 24-27, 2018.  City Council adopted the recommendations of City staff regarding acceptance of the proposed settlement modifications to OPA 231.  Those settlement modifications were attached to her Witness Statement and are attached hereto as Attachment 1.

[11] As spoken to by Ms. Heydorn, the key elements of the modifications are as follows:

i. Add non-policy text to encourage a collaborative approach to planning sensitive land uses adjacent to and near to Employment Areas or within the influence area of major facilities;
ii. Expand policies regarding the planning of sensitive land uses outside of and adjacent to or near Employment Areas to add clarity;
iii. Add policies to ensure the long-term viability of major facilities;
iv. Add policies to require a Compatibility/Mitigation Study in prescribed circumstances as well as detailed requirements of such a Study.
v. Add the Terms of Reference for the Compatibility/Mitigation Study to the City's Development Guide to inform applicants of the necessary information required to address the policies;
vi. Add policies to expand notice of a development proposal in prescribed circumstances as well as the geographic extent of the required notice;
vii. Modify the definition of "Sensitive Land Uses" in the sidebar to remove reference to the Provincial Policy Statement and to refine the types of uses that are considered sensitive land uses for the purpose of the Plan; and,
viii. Add new definitions to the sidebar for "Major Facilities" and "Influence Area".  New policy has been added concerning major facilities and influence areas.  The new sidebar definitions clarify the types of facilities and the geographic extent to which the policies apply.

[12] Ms. Heydorn offered her professional opinion that the proposed modifications clarify and strengthen the compatibility and mitigation policies as they apply to sensitive land uses planned outside of and adjacent to or near to Employment Areas or within the influence area of major facilities.  Her view was that the modified policies strike an appropriate balance between policies requested by industrial users and those requested by proponents of new sensitive land uses outside of but adjacent to or near to Employment Areas.
[13] In her opinion, the proposed modifications are consistent with the Provincial Policy Statement and conform with the policies of the Growth Plan for the Greater Golden Horseshoe as well as the principles in the City Official Plan.
[14] This opinion was uncontroverted and the Tribunal will accept it for the purpose of approving the modifications as set out in Attachment 1.  
[15] The Tribunal will note that John Dawson was seeking a certain clarification from Ms. Heydorn as to the general guiding principle behind the modifications.  A pre-exchanged set of questions and answers between Mr. Dawson and Ms. Heydorn was tendered and taken in as Exhibit 3.  To attempt to extract the essence from this document, the Tribunal would suggest that Ms. Heydorn acknowledged that in a number of instances the effect of the modifications was to make explicit what had perhaps only been implicit, and that application of the policies will always be subject to context and the need to balance the variously articulated goals and objectives of the City Official Plan.
[16] The formal Order of the Tribunal, which was also the subject of negotiation amongst the Parties and resulted in a draft tendered to the Tribunal, will carry certain controlling provisions with respect to the disposition of the balance of the appeals and the impact of this approval on those matters.  That Order will issue in due course.
Pre-Hearing Conference for Phase 3 – Population and Employment Forecasting /Conversion

[17] At the request of the City, a Pre-Hearing Conference (“PHC”) is scheduled for the purpose of organizing the hearing of what is categorized as Phase 3 – Population and Employment Forecasting/Conversion.  That PHC shall take place on Thursday, September 20, 2018 at 10 a.m. at the:
Local Planning Appeal Tribunal

655 Bay Street, 16th Floor

Toronto, Ontario  M5G 1E5

[18] It is the Tribunal’s expectation that the Parties to this Phase will develop a Procedural Order (“PO”) to govern the hearing of this Phase.  The Tribunal obtained an undertaking from Mr. Biggart that a draft PO would be circulated to all counsel involved in this Phase in advance of the PHC for the purpose of obtaining comment and input on the draft.  It is the expectation of the Tribunal that a final version of the draft PO will be filed with the Tribunal, through the case co-ordinator, at least one week prior to the PHC.  That draft will either be a draft consented to by all or a draft being advanced by the City with notations or appended commentary as to paragraphs being challenged by identified appellants.
[19] Mr. Biggart also undertook to prepare an agenda for that PHC, which will be circulated to counsel involved in this Phase.  The agenda may include the return of motions for party status that were previously deferred and/or such other matters that are pertinent to be dealt with at the PHC.
[20] There will be no further notice of the PHC.
[21] This Member is not seized.
“Gerald S. Swinkin”

GERALD S. SWINKIN
MEMBER 
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