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DECISION DELIVERED BY R.G.M. MAKUCH AND ORDER OF THE BOARD

[1] This is the first Prehearing Conference respecting appeals against Official Plan
Amendment No. 231 (“OPA 231”) “Employment Areas Lands” adopted by City of
Toronto (“City”) Council.
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ADDED PARTIES

[2] There were a number of requests made on consent for individuals to be added
as parties. The individuals/organizations set out in Attachment 2 have satisfied the
Board that there are reasonable grounds established to add these individuals as parties

to this matter in addition to those who have filed valid appeals.

PARTICIPANTS

[3] Active 18 Association is added as a participant with respect to Appeal No. 162 by
Siteline 390 Dufferin Street Inc.

[4] Patricia Sinclair is added as a participant to Appeals Nos. 8, 9, 16, 36, 54, 109,
123, 142, 158 and 166 relating to what is known as the “Milliken Employment Lands”.

[5] The Toronto Region Conservation Authority is added as a participant with

respect to certain site specific appeals, which need to be identified.

[6] Woodbine Entertainment Group is granted participant status.

MOTIONS ADJOURNED

[7] The hearing of the motions brought by the following parties are adjourned to the

next Prehearing Conference:

e 434925 Ontario Limited

e 3773001 Ontario Limited

e Smart Centres/Morguard

[8] There were a number of contested motions.
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S. A. ARMSTRONG LIMITED MOTION FOR PARTY STATUS

[9] The motion for party status brought by S. A. Armstrong Limited (“S.A.
Armstrong”) is opposed by Intercell Machinery Limited (“Intercell”). The materials before

the Board on this motion consist of the following:

1) Motion Record of S.A. Armstrong including the affidavits of:
a) Jane McFarlane, sworn March 11, 2015; and
b) Patrick MacDonald, sworn March 9, 2015.

2) Intercell Notice of Response to Motion Record of S. A. Armstrong.

[10] The Intercell Notice of Response to Motion (Christou Group) was not
accompanied by an affidavit in support thereof. It opposes the motion on the grounds
that S.A. Armstrong is in direct opposition to Intercell’s appeal against OPA 231, is
frivolous and vexatious and will seriously prejudice the hearing of the appeal if it is
allowed to be a party to this matter. Furthermore, it is argued that the City is the proper

party to deal with OPA 231 appeals.

[11] The City is not taking a position on this motion.

[12] Itis noted that S.A. Armstrong had previously attempted to obtain party status
with the simple filing of a request letter. This approach was rejected by A. Christou, the

agent for Intercell.

[13] Itis clear from the evidence proffered by counsel for S.A. Armstrong that S.A.
Armstrong is the owner of 23 Bertrand Avenue located across the street from the
Intercell property at 30 Bertrand Avenue and had previously appeared before the Board
in opposition to appeals by Intercell pursuant to s. 45(1) of the Planning Act (“Act”) for
the authorization of variances to permit certain retail uses on the property at 23 Bertrand
Avenue owned by Intercell. S. A. Armstrong did not appeal any portions of OPA 231 as

it was satisfied with the introduction of policies with significant core area protections in
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the subject area after following the process leading up to its adoption. The Board is
satisfied under the circumstances that it is reasonable to add S.A. Armstrong as a party
to this proceeding as it will be able to bring a distinct perspective to the hearing of this

matter as an interested landowner in the subject area.

[14] Intercell did not provide the Board with any cogent reasons in support of refusing

S.A. Armstrong’s request for party status.

[15] Accordingly, S.A. Armstrong is hereby granted party status to the Intercell

Appeal. Furthermore, the Board hereby abridges the time for bringing this motion.

D. CRUPI & SONS LIMITED (“CRUPI”) REQUEST FOR PARTY STATUS

[16] Crupi owns the properties known municipally as 70 and 83-85 Passmore Avenue
and 3920 Midland Avenue. It is also the lessee for 3800 Midland Avenue. It is also the
owner of D. C. M. Holdings Limited, the registered owner of 0 (86) Passmore Avenue,

all together referred to as the Crupi properties.

[17] Crupi has requested by way of correspondence, dated March 3, 2015, to be
added as a party to these proceedings in respect to the policies in OPA 231 which
relate to the compatibility of residential and sensitive land uses in proximity to
“‘Employment Areas” on the grounds that the policies do not include sufficient measures

to ensure the compatibility of adjacent conflicting land uses.

[18] There are two aspects to the request for party status and the City only objects to,
that part of the request for party status dealing with “Site and Specific Area Policy No.
395 (“SASP 395”), which relates to the compatibility of residential and sensitive land use
in proximity to “Employment Areas” and permits the conversion of “Employment Areas”
lands in the area to “Regeneration Areas”. The City is opposed to this request because
Crupi did not make oral or written submissions during the public process leading up to
the adoption of OPA 231. There are no other appeals under which Crupi can shelter.

The Crupi request for party status is denied as it relates to SASP 395.
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[19] With respect to the other aspect of the request dealing with party status
respecting Appeals 8 and 9 by 1182929 Ontario Inc. and Appeal No. 123 by May Flower
Landscaping Ltd., regarding requests for conversion (identified in yellow on map in

Exhibit 7), the Board hereby grants party status to Crupi.

MOTIONS BY THE CITY TO DISMISS APPEALS

[20] The City brings a motion to dismiss the appeals by Dunpar Development
Holdings Inc. (“Dunpar”), 1289777 Ontario Limited (“1289777”) and 2401 Eglinton
Avenue West Ltd (“2401 Eglinton”) on the grounds that these parties did not meet the
requirements of s. 17(36) of the Act in that none of the parties against whom the City is
moving made submissions to City Council during the public process leading up to the
adoption of OPA 231.

[21] Itis noted that City Council adopted OPA 231 on December 16 — 18, 2013 as
part of its five-year Official Plan review and municipal planning review of its employment
lands pursuant to s. 26 of the Act. OPA 231 was subsequently sent to the Minister of
Municipal Affairs and Housing (“MMAH?) for approval. MMAH approved a majority of

OPA 231 with some modifications and issued its Notice of Decision on July 9, 2014.

[22] The materials before the Board respecting this Motion consist of the following:

1) City Motion Record, including the Affidavit of Philip Baker, sworn March 3,
2015;

2) Dunpar Response to Motion, including the Affidavit of Alexander Luppi, sworn
March 11, 2015;

3) 1289777 Response to Motion, including the Affidavit of Fred Dominelli, sworn
March 11, 2015; and
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4) 2401 Eglinton Response to Motion, including the affidavit of Paul Johnston,
sworn March 11, 2015.

[23] The responding parties, Dunpar, and 2401 Eglinton, both acknowledge that they
did not make written or oral submissions to City Council prior to the adoption of OPA
231. 1289777 argues that it in fact made submissions through its President, Fred
Dominelli at public meetings prior to the adoption of OPA 231 and has a valid appeal.
All three responding parties argue that pursuant to s. 17 (44.1) and (44.2) of the Act, the
Board may add a person as a party to an appeal of an Official Plan Amendment under
S. 17(36) of the Act, where the Board is of the opinion that there are reasonable grounds

to add such a person as a party.

DUNPAR

[24] Dunpar owns the lands municipally known as 2 Wickham Road, which is
currently used as a warehouse to store heavy equipment. The subject lands are
designated “Employment Area” under the current City’s Official Plan. This designation
permits a variety of uses including offices, manufacturing, warehousing, distribution and

retail outlets ancillary to the preceding uses.

[25] The new designation under OPA 231 is “Core Employment Area”. This
designation introduces restrictions to the permitted uses on the property with respect to
retail and automotive uses, which negatively impact the property and inappropriately
restricts the potential for future development of the lands, according to Dunpar. It
argues that a “Mixed Use Areas” or “Regeneration Areas” designation would be more

appropriate for the property as it would permit a broader range of uses.

[26] Counsel for Dunpar argues that adding her client as a party will not impact on the
ability to have a fair and efficient hearing as it will not expand the scope of the existing
appeals and issues already before the Board given that there are already a significant
number of appeals, which will consider conversions from “Core Employment” to “Mixed

Use Areas” or “Regeneration Areas” and a number of appeals identified as relating to
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“policy” under OPA 231. The hearing time would only be moderately increased

according to counsel.

[27] Itis argued that there are reasonable grounds to add Dunpar as a party since it
has a direct interest in the appeal proceeding and is negatively impacted by OPA 231.
It has a genuine concern regarding such impacts and failure to grant it party status will
result in prejudice to it by preventing the consideration of the appropriate land use

designation under the Official Plan. There is no prejudice to the City if it is added as a

party.

[28] Furthermore, the conversion of lands within employment areas requires a
“Comprehensive Municipal Review” pursuant Policy No. 1.3.2.2 of the Provincial Policy
Statement 2014, (PPS) meaning that if Dunpar is not granted party status, it will be
prohibited from seeking any amendment to the permitted uses of the property until the
next “Comprehensive Municipal Review” by the City not anticipated for at least another

five years and possibly 10 under proposed Bill 73 referred to earlier in this decision.

[29] Dunpar argues that the City has already acknowledged through its counsel that
in carrying out its review, it looked at every property within the “Employment”
designation, meaning that much of the work has already been carried out by the City in

respect of the Dunpar lands.

1289777

[30] 1289777 takes the position that through its President, Mr. Dominelli, it has been
an active participant in the evolving planning and policy regime for “Liberty Village” and
OPA 231, including as a board member of the “Liberty Village Business Improvement
Area” (LVBIA) and as part of a landowner group developing a Master Plan for the
village. Mr. Dominelli maintains that he made oral submissions concerning OPA 231 at
various public meetings and that his interest and that of 1289777 should be well known

to the City. He also filed a fulsome appeal of the MMAH decision to approve OPA 231
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following the above referred to oral submissions to council and therefore has a valid
appeal to OPA 231.

[31] Furthermore, OPA 231 is subject to many appeals involving the same policies
and lands, therefore, there is no prejudice to the City or any other party if 1289777 is

allowed to pursue its appeal, or, in the alternative it is made a party to this proceeding.

2401 Eglinton

[32] The 2401 Eglinton lands are designated “General Employment Areas” pursuant
to OPA 231 and are designated as “Employment” under the currently in force City’s
Official Plan. The abutting lands to the south are designated “Neighbourhood” in the
City’s Official Plan.

[33] 2401 Eglinton argues that the OPA 231 designation does not recognize the best,
most compatible uses for the property in light of planning policies that have emerged
regarding the Eglinton Crosstown Light Rail Transit (“LRT”). The “General Employment
Areas” designation under OPA 231 highlights a disconnect between it and Official Plan
Amendment No. 253 (“OPA 253”) in respect of the Eglinton Crosstown LRT passed by
City Council on July 11, 2014.

[34] 2401 Eglinton argues that it made written submissions prior to the modification
and approval of OPA 231 by the MMAH, stating its objection to the amendment that it
did not conform with the Eglinton Connects Plan and that it did not recognize the City’s

goal for mixed-use intensification in this geographic area.

[35] The subject lands are currently used for low scale industrial uses, including
plumbing supplies and auto painting and repair. The lands are small and orphaned
industrially in close proximity to residential uses and as such have a very limited
potential for employment uses. Given these characteristics and a prime location across

from the planned Eglinton Crosstown LRT, these lands are better suited for a “Mixed
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Use Area” designation consistent with a number of other Eglinton Avenue fronting lands

and lands in close proximity to proposed LRT stations.

[36] Itis argued that OPA 231 has the effect of frustrating the timely implementation
of the policy framework being pursued and adopted by the City under OPA 253 to
provide supportive built form and appropriate uses. These lands were not considered
for a “Mixed Use” designation under the process leading up to the adoption of OPA 253

because these lands were within a “General Employment” designation under OPA 231.

[37] 2401 Eglinton alleges that it was not aware of and did not understand the serious
impact that OPA 231 would have on the use and development potential of the subject
lands until Spring 2014, when the heightened activity around the Eglinton Crosstown
LRT and the policy directives being promoted by City Planning brought into focus the
prejudicial effect of OPA 231 on the subject lands. It also alleges that it will suffer
serious prejudice if the subject property remains designated “General Employment”
under OPA 231 as it will seriously hinder its ability to develop the lands in accordance
with the Eglinton Crosstown policy framework and will have the effect of perpetuating an

incompatible land use within this geographic area.

[38] Furthermore, there are already six appeals, which refer to the importance of
recognizing the Eglinton Crosstown LRT policy framework (OPA 253) in association
with OPA 231.

FINDINGS ON CITY’S MOTION

[39] Firstly, the Board finds that the City’s Motion should be allowed as against
Dunpar and 2401 Eglinton given their acknowledgement that they did not comply with
the requirements of s. 17(36)1 of the Act, which states that an Appellant must make oral
submissions at a public meeting or written submissions to the Council prior to the

adoption of the amendment in order to have a valid appeal.
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[40] Secondly, with respect to 1289777, the Board will dismiss the City’s Motion as
against 1289777. The Board rejects the City’s argument that this Appellant did not
make the required submissions under s. 17(36)1. of the Act. The City’s best evidence
on this point is the affidavit of Philip Parker, who states that City records indicate that
1289777 did not make any written or oral submissions respecting OPA 231 before it
was adopted by Council. Mr. Dominelli, in his affidavit, states that he personally made
oral submissions at various public meetings respecting proposed OPA 231. That
evidence stands as un-contradicted and must be accepted by the Board as he was not
cross-examined on his affidavit. Those representations satisfy the requirements of s.
17(36)1. of the Act and 1289777 should therefore not be precluded from fully
participating as an Appellant in the hearing of this matter as it has a direct and

immediate interest in the proceedings.

[41] With respect to the City’s Motion as against 1289777, the Board rejects the City’s
argument that this Appellant did not make the required submissions under s. 17(36)1. of
the Act. The City’s best evidence on this point is the affidavit of Mr. Parker, who makes
a general statement that City records indicate that 1289777 did not make any written or
oral submissions respecting OPA 231 before it was adopted by Council. The Mr.
Dominelli affidavit on the other hand, states that Mr. Dominelli personally made oral
submissions at various public meetings respecting proposed OPA 231 prior to its
adoption by Council. He was not cross-examined on his affidavit and it is therefore un-
contradicted that he made oral submissions at public meetings, a fact that must be
accepted by the Board. The Board is therefore satisfied that the requirements of s.
17(36)1. of the Act have been satisfied by 1289777, which should not be precluded from
fully participating as an Appellant in the hearing of this matter given its direct and

immediate interest in the proceedings.

[42] The Board must now turn to the determination of whether there are reasonable
grounds under s. 17(44.2)2. of the Act to add Dunpar and 2401 Eglinton as parties to

this proceeding.
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[43] This Board has always taken a liberal approach as to who should be a party
and/or participant in its proceedings by allowing individuals who have a real and
immediate interest in a matter to participate in a proceeding even if those individuals

have not strictly complied with the requirements of the Act.

[44] Inthe case of Dunpar and 2401 Eglinton, the Board must strike a balance
between City Council’s legislative authority to make an informed decision on a particular
matter against the rights of the landowners who are directly affected by that decision.
City Council, in exercising this authority, must act in the public interest when completing
its mandated review of employment lands pursuant to s. 26. Counsel for the City has
suggested that the City has performed a complete review of all of the lands affected by
OPA 231 in arriving at its decision but did not have input from these landowners as they

did not participate in the OPA 231 process.

[45] Council’s decision has serious consequences given the inability of one to seek a
re-designation outside the mandated review of employment lands every five years. The
Board finds that it would be in the public interest to allow these landowners to
participate in these proceedings given their direct and immediate interests and who can
shelter under other related appeals to the policies of OPA 231 notwithstanding their lack
of participation in the process leading up to the adoption of OPA 231. The Board notes
that 2401 Eglinton had participated in good faith in the process leading up to the
adoption of OPA 253. It should not be prejudiced for acting in good faith.

[46] The Board is satisfied that with respect to Dunpar and 2401 Eglinton, it would be
reasonable and in the public interest to allow these entities to actively participate in
these proceedings given their direct and immediate interest as landowners affected by
OPA 231.

[47] The prejudice to the City in having to conduct future site assessments and
consultations with the community and then reporting is minimal in relation to the

prejudice to be suffered by Dunpar and 2401 Eglinton if prevented from participating in
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this proceeding given Mr. Biggart’s assertion that the City has studied every property
affected by OPA 231. Furthermore, the additional hearing time should be negligible.

[48] The Board finds that adding Dunpar and 2401 Eglinton as parties is reasonable
under the circumstances as these will assist it in the consideration of the appropriate

land use designations under OPA 231.

[49] Accordingly, the Board is prepared to exercise its discretion and add Dunpar and
2401 Eglinton as parties to the hearing of these matters provided they indicate to the
Board at the next Pre-Hearing Conference under which specific appeals they are

sheltering and which policies they are challenging.

[50] Any scoping of the appeals under which these parties are sheltering may impact

on their continuation as parties to this hearing in the future.

BERRY PLASTICS CORPORATION (“BERRY”) REQUEST FOR PARTY STATUS

[51] Berry is the owner of a 5.02 acres property at 225 Birmingham Street (south
side) in the City of Toronto and had initially filed a Notice of Appeal with the MMAH
against the adoption of OPA 231 on July 29, 2014. Counsel for the City had advised
counsel for Berry that the City would take the position that Berry had failed to strictly
meet the statutory requirement to commence an appeal under s. 17(36) of the Act. The
appeal was subsequently withdrawn by Berry but replaced with a request for party
status before the Board on the grounds that there were reasonable grounds to be added
as a party under s. 17(44.2.2) of the Act. Berry is seeking to convert the subject
property to a “Mixed Use Areas” and “Neighbourhoods” designation to allow the

development of residential land uses.

[52] Berry argues that the City’s process for identifying “Employment Areas”
designated parcels was fundamentally flawed and it does not appear that City Staff or
Council identified or considered any “Employment Areas” parcels for potential

conversion that were not triggered by the submission of a request for conversion. It
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maintains that it is directly affected by and has a legitimate interest in the OPA 231

proceedings and that the City would not be prejudiced by the Board including it as a
party. Berry on the other hand would be significantly prejudiced if it is not allowed to
take part in the OPA 231 proceedings as it would be prevented from challenging the
current designation until another comprehensive review of the policies takes place in

five years.

[53] Berry maintains that the subject lands are surrounded by and adjacent to
residentially zoned, designated and developed lands to the east, south and west. There
is more residential development to the northwest of the property across Birmingham
Street and to the north and northeast there is an “Employment Area”. This creates an
issue of compatibility of the industrial use with these surrounding residential uses and

whether industrial uses can continue on this property.

[54] The City is opposed to Berry’s request for party status since Berry did not
participate in any way in the planning process leading up to the adoption of OPA 231.
The subject lands were previously designated “Employment” and OPA 231 changed the
designation to “Core Employment”, a designation which adds further limitations on retail
use on lands designated as such. Counsel for the City maintains that that City Council
has not had the opportunity to consider the planning merits of such a conversion since it
never had an application before it from Berry. Mr. Biggart argues that it would be
inconsistent to reject an appeal that should not have been there in the first place but
then allow the same individual to be a party to the same matter as a de facto Appellant.
Granting party status to such an individual would have the effect of denying City Council
its decision making authority according to Mr. Biggart.

[55] The Board finds that it would be reasonable under the circumstances to add

Berry Plastics Corporation as a party to this hearing for the same reasons that Dunpar
Development Holdings Inc., 1289777 Ontario Limited and 2401 Eglinton Avenue West
Ltd. are being granted party status as owners of land affected by the adoption of OPA
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231. The Board will therefore exercise its discretion to add Berry as soon as it can
indicate under which appeals it is sheltering at the next Pre-Hearing Conference.

SCOPING OF “WHOLE PLAN/ENTIRE CITY” APPEALS

[56] The City and a number of parties are anxious to have parts of OPA 231 come
into force and have expressed concerns with what was referred to as a number of
Whole Plan/Entire City appeals and a desire to have Appellants scope these appeals so
that those parts of the plan that are not in issue can come into force. The Board hereby
directs that Appellants who have filed these Whole Plan/Entire City appeals scope their
appeals to specifically identify which parts of the plan are under appeal not later than
April 13, 2015.

DUPONT SPECIFIC APPEALS

[57] The Board was also advised that counsel for some of the parties will be bringing
a motion for a consolidation of the Dupont-specific appeals of OPA 231 (OMB Case No.
PL140860) with appeals of Official Plan Amendment No. 271 (“OPA 271”) (OMB Case
No. PL141134) and appeals of Zoning By-law No. 1011-2014 (OMB Case No.
PL141135). The lands in question are generally located on the north side of Dupont

Street between Spadina Road and Ossington Avenue.

[58] Cases PL141134 and PL141135 are scheduled for a Prehearing Conference on
March 24, 2015. Itis noted that the City consents to an order releasing those portions
of OPA 231 that will be dealt with in the OPA 271 matter. The Board hereby releases
those parts of the plan so that these may be heard with cases PL141134 and
PL141135.

CITY AS CO-ORDINATOR

[59] The City and parties will work together to group the appeals by categories in

order to have an orderly and efficient hearing of these appeals.
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[60] The City is directed to co-ordinate with all parties/participants and maintain an
updated contact/e-mail list for ongoing communications relating to these appeals. The
City will also be the central contact for communications purposes with respect to all

matters related to the case management of this matter.
NEXT PREHEARING CONFERENCE

[61] The next Prehearing Conference will commencing at 10 a.m. on Monday, June
22, 2015 at:

Ontario Municipal Board
655 Bay Street, 16" floor
Toronto, Ontario M5G 1E5

‘R.G.M. Makuch”

R. G. M. MAKUCH
MEMBER

If there is an attachment referred to in this document,
please visit www.elto.gov.on.ca to view the attachment in PDF format.

Ontario Municipal Board
A constituent tribunal of Environment and Land Tribunals Ontario
Website: www.elto.gov.on.ca Telephone: 416-212-6349 Toll Free: 1-866-448-2248
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ATTACHMENT 2
Canadian Fuels Association
Kennedy Road Hospitality Operations Ltd.
299 Campbell Avenue Developments Inc.
Toronto Industry Network
Metrogate Inc.
First Gulf Don Valley Limited
Paletta International Corp.
Toronto Research Chemicals Inc.
2006199 Ontario Inc.
1079744 Ontario Ltd.
Eldonview Investments et al.
1234655 Ontario Inc.

Krugerand Corporation



PARTICIPANTS

Toronto Region Conservation
Authority

Active 18 Association

Patricia Sinclair

ATTACHMENT 3

AGENT

S. Heuchert

S. Wood





