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MEMORANDUM OF ORAL DECISION  DELIVERED BY M. C. DENHEZ ON OCTOBER 26, 2015 AND PARTIAL ORDER OF THE BOARD
INTRODUCTION

[1] This is the third decision stemming from two pre-hearing conferences (“PHCs”) in this file. The first decision stemmed from a PHC held on August 31, 2015, whose decision was issued on October 1, 2015. The second and third decisions both stemmed from a PHC held on October 26, 2015. The second decision overall was issued on November 9, 2015. This is hence the third decision.
[2] The dispute deals with the proposal, by Burleigh Bay Corporation ("the applicant"), to build a 60-unit residential condominium project on the shore of Stony Lake, in the Township of North Kawartha ("the Township"). The applicant applied for an amendment to the Township's Official Plan, rezoning, and approval of a draft plan of condominium.  There was no municipal decision within the statutory timelines, and the applicant appealed to the Ontario Municipal Board ("the Board"). Further background is outlined in the Board’s decision from the first PHC, issued on October 1, 2015. 
[3] The first PHC had dealt with parties, including the Curve Lake First Nation ("the First Nation"). The Board was told that the Curve Lake Reserve is about 45-55 minutes away by car. 
[4] The Board decided to split the second PHC decision and Order as follows:

· Matters including the length of the hearing, its timing, prospects for visitation, and a further PHC were addressed in the decision issued on November 9, 2015. 
· This part addresses the Procedural Order, and the question of the hearing’s venue.

PROCEDURAL ORDER

[5] The parties undertook to agree on a draft Procedural Order for the Board's consideration. The Board has now reviewed the matter, and its Procedural Order is produced herein at Attachment A.
[6] The Board also noted earlier that the parties appeared to agree to the parties' experts and elders exchanging views, and consulting with each other. There was also no objection to the production of an Agreed Statement of Facts. The Board notes that these were not referenced in the draft Procedural Order. The Board expects that the parties may wish to discuss the above further.
VENUE

[7] The Board had determined that the hearing on the merits should be slightly under four weeks, with a start date of September 13, 2016. 
[8] The First Nation proposed that one of the four weeks should be devoted to cultural heritage – and that it should be conducted on the Reserve. The Township took no position, but the applicant opposed that proposition.
[9] Disputes over the venue(s) of a Board hearing are uncommon.  The typical practice, in most municipalities, is for the venue to be provided by the municipality. If the First Nation wishes to propose a different venue for the hearing in this matter, in whole or in part, and the latter proposal is contested, then the proper process would be for the First Nation to propose such other venue by way of Motion. The Board outlines the procedure at Attachment B.
ORDER

[10] The Board disposes of this matter as follows:

1.
The Board’s Procedural Order is reproduced herewith at Attachment A.


2.
Subject to paragraphs 3 and 4 below, all proceedings during the hearing on the merits will occur at:

Meeting Room

Wilson Park Community Centre (North Kawartha)

66 Northeys Bay Road

Woodview, Ontario

3.

If a party wishes any change in the above venue arrangements, and it is by consent, the Board may be spoken to. 


4.

If a party wishes any change in the above venue arrangements, and it is not by consent, then that party may file a Motion to that effect, in accordance with the parameters set out at Attachment B.

“M. C. Denhez”

M. C. DENHEZ

MEMBER

If there is an attachment referred to in this document

please visit www.elto.gov.on.ca to view the attachment in PDF format.

Ontario Municipal Board

A constituent tribunal of Environment and Land Tribunals Ontario

Website: www.elto.gov.on.ca  Telephone: 416-212-6349  Toll Free: 1-866-448-2248
ATTACHMENT A : Procedural Order
1.
The Board may vary or add to these rules at any time, either on request or as it sees fit. It may alter this Order by an oral ruling, or by another written Order.

Organization of the Hearing

2.
The hearing will begin on Tuesday, September 13, 2016 at 10 a.m. at ............. in the Township of North Kawartha. 

3.
The length of the hearing will be 4 weeks.

4.
The parties and participants identified at the prehearing conference (see the Attachment for the meaning of these terms) are listed in Attachment 1 to this Order.

5.
The Issues are: set out in the Issues List attached as Attachment 2. There will be no changes to this list unless the Board permits, and a party who asks for changes may have costs awarded against it.

6.
Any person intending to participate in the hearing should provide a telephone number and email address (if available) to the Board as soon as possible (preferably before the prehearing conference.) Any such person who will be retaining a representative should advise the other parties and the Board of the representative’s name, address, phone number and email address (if available) as soon as possible.

Requirements Before the Hearing

7.
A party who intends to call witnesses, whether by summons or not, shall provide to the Board, the other parties and to the Clerk a list of the witnesses, their professional qualifications, their areas of expertise, completed Acknowledgements of Expert’s Duty, the precise area and discipline in which they will seek to be qualified to provide expert testimony, and the intended order in which the witnesses will be called during the hearing and the order in which they will be called. This information must be delivered on or before May 31, 2016. Any challenge by a Party to the qualifications or expertise of a witness must be filed with the Board with supporting reasons within 30 days.

8.
An expert witness shall prepare an expert witness statement which shall list any reports prepared by the expert, or any other reports or documents to be relied on at the hearing. Copies of this must be provided as in section 11. Instead of a witness statement, the expert may file his or her entire report if it contains the required information. If this is not done, the Board may refuse to hear the expert’s testimony. For greater certainty, each expert witness statement must comply with the minimum content requirements specified in Rule 21 of the Board’s Rules of Practice and Procedure.  If the expert witness has prepared any report(s) that he/she intends to rely on at the hearing, and which did not form part of the submissions made to the City such report(s) shall be provided to the other parties at the same time as the delivery of expert witness statements, as in section 11.

9.
A participant must provide to the Board and the parties a participant statement consisting of a short written outline of the person’s or group’s background, experience and interest in the matter; a list of the issues which the participant will address and a short outline of the evidence on those issues; and a list of reports, if any which the participant will refer to at the hearing, on or before July 22, 2016, or the participant may not give oral evidence at the hearing.

10.
Expert witnesses who are under summons but not paid to produce a report do not have to file an expert witness statement; but the party calling them must file a brief outline of the expert’s evidence, as in section 11. 

11.
Expert witnesses in the same field shall have at least one meeting 20 days before the hearing to try to resolve or reduce the issues for the hearing. The experts must prepare a list of agreed facts and the remaining issues in the area of their expertise to be addressed at the hearing, and provide this list to all of the parties and the municipal Clerk.

12.
On or before August 3, 2016, the parties shall provide copies of their witness and expert witness statements to the other parties and to the Clerk.

13.
On or before August 26, 2016, the parties shall provide copies of their visual evidence to the other parties. If a model will be used, all parties must have a reasonable opportunity to view it before the hearing.

14.
On or before August 26, 2016, the parties shall provide any reply witness statements responding to any written evidence received to the other parties.

15.
A person wishing to change written evidence, including witness statements, must make a written motion to the Board. Such a motion shall be in accordance with the Board’s Rules 34 to 38, which require that the moving party provide copies of the motion to all other parties 10 days before the Board hears the motion.

16.
A party who provides a witness’ evidence to the other parties must have the witness attend the hearing to give oral evidence, unless the party notifies the Board at least 7 days before the hearing that the written evidence is not part of the record.

17.
Documents may be delivered by means of electronic document sharing, e-mail, personal delivery, facsimile, courier or registered or certified mail or otherwise as the Board may direct. The delivery of documents by fax shall be governed by the Board’s Rules [26 – 31] on this subject. Material delivered by mail shall be deemed to have been received five business days after the date of registration or certification.

18.
The Board’s file number is to be clearly marked on all documents served by the parties or filed with the Board.

19.
No adjournments or delays will be granted before or during the hearing except for serious hardship or illness. The Board’s Rules 61 to 65 apply to such requests.

20.
Subject to paragraph 21, the order of evidence shall be in accordance with Attachment 3.

21.
Subject to the discretion of the Board member(s) hearing the matter, all of the evidence to be called relating to archaeological issues shall be heard at one time and from all of the parties notwithstanding that this may be out of the order set forth in Attachment 3.. 

22.
The purpose of the Procedural Order and the meaning of the terms used in the Procedural Order are set out in Attachment 4.

This Member is not seized 

So orders the Board.
Attachment 1

List of Parties

	REPRESENTATIVE
	PARTY
	ADDRESS
	EMAIL

	JONATHAN WIGLEY, GARDINER ROBERTS LLP
	BURLEIGH BAY CORPORATION
	(AS OF JANUARY 1, 2016) 
BAY ADELAIDE CENTRE - EAST TOWER

22 ADELAIDE ST WEST, SUITE 3600

TORONTO, ONTARIO M5H 4E3

416-865-6655
	JWIGLEY@GRLLP.COM

	JOHN EWART, EWART O'DWYER
	CORPORATION OF THE TWP. OF NORTH KAWARTHA
	311 GEORGE STREET N. , SUITE 103
PETERBOROUGH, ON
K9J 3H3

705-874-0404
	JEWART@EWARTODWYER.COM

	DAVID DONNELLY, DONNELLY LAW
	FRIENDS OF THE FRASER WETLANDS
	276 CARLAW AVE, SUITE 203
TORONTO, ON
M4M 3L1

416-572-0464
	DAVID@DONNELLYLAW.CA

	MELISSA DOKIS
	CURVE LAKE FIRST NATION
	22 WINOOKEEDAA ROAD
CURVE LAKE, ON
K0L 1R0

705 657-8045
	MELISSAD@CURVELAKE.CA


List of Participants

	NAME
	ORGANIZATION
	STREET ADDRESS
	CITY, PROV
	POSTAL CODE
	OTHER ADDRESS
	PHONE 1
	EMAIL 

	RON DRAKE
	 
	ISLAND 520
	STONY LAKE ON
	 
	 
	705 654-3355
	RONALDDRAKE@ATT.NET

	BETSY DRAKE
	 
	ISLAND 520
	STONY LAKE ON
	 
	 
	705 654-3355
	ENCDD@ATT.NET

	DEREK NELSON
	 
	FIRE ROUTE 10D
	WOODVIEW ON
	 
	 
	705 654-4672
	DEKN@HOTMAIL.CA

	PATRICIA BOURNE
	Old Burleigh Road Cottagers
	2876 FIRE ROUTE 47 OLD BURLEIGH ROAD
	LAKEFIELD ON
	K0L 2H0
	 
	705 654-3750
	PATRICIA_BOURNE@HOTMAIL.COM

	RACHEL CORBETT
	 
	PO BOX 4065
	ST CATHARINES ON
	L2R 7S3
	ISLAND 19C
	905 321-8999
	RMC@SPORTLAW.CA

	CHRISTOPHER WAGNER
	 
	3 REGENCY SQUARE
	SCARBOROUGH ON
	M1E 1N2
	 
	416 267-2088
	CHRISJOHNMICHAELWAGNER@GMAIL.COM

	JENNIFER WAGNER
	 
	3 REGENCY SQUARE
	SCARBOROUGH ON
	M1E 1N2
	 
	416 267-2088
	JENNIFER_A_WAGNER@YAHOO.CA

	MARTIN PARKER
	 
	1494 WESTBROOK DR
	PETERBOROUGH ON
	K9J 6R4
	 
	705 745-4750
	MPARKER19@COGECO.CA

	M ORMSBY
	 
	105-486 ORIOLE PKWY
	TORONTO ON
	M5P 2H8
	 
	416 429-7082
	MORMSBY6@HOTMAIL.COM

	SCOTT WOOTTON
	 
	34 FIRE ROUTE 1
	GALWAY ON
	 
	 
	705 750-5684
	SCOTT@KAWARTHALAKESCONSTRUCTION.COM

	ANN MORGEN
	 
	1002 MINERAL SPRINGS
	DUNDAS ON
	L9H 5E1
	 
	705 917-1115
	ANN.MORGEN@GMAIL.COM

	JIM YOUNG
	 
	705 BELLAIRE ST
	PETERBOROUGH ON
	K9J 3Y7
	 
	705 760-9397
	INFO@PETERBOROUGHNATURE.ORG

	JOHN MCGREGOR
	BIRCHCLIFF PROPERTIES OWNERS ASSOCIATION OF DOURO DUMMER INC.
	808 BIRCHCLIFF RD
	DOURO-DUMMER ON
	K0L 2H0
	 
	705 652-1021
	JOHNMCGREGOR@NEXICOM.NET

	ANNE SHEPHERD
	 
	442 MARKHAM ST.
	TORONTO ON
	M6G 2L2
	 
	647 588-5271
	MARCYSHEPHERD@SYMPATICO.CA

	ELAINE COOPER
	 
	1407-7305 CAMPEAU DR
	OTTAWA ON
	K2K 3M2
	 
	613 271-6135
	EJCOOPER@TEKSAVVY.COM

	ROBERT WOOSNAM
	 
	540 FISHER LANE
	DOURO-DUMMER ON
	K0L 2H0
	 
	705 652-6372
	GILLIANFISHER@YAHOO.COM

	REID BROWNSCOMBE
	 
	44 RIVERVIEW GARDENS
	TORONTO ON
	M6S 4E5
	 
	416 763-3122
	REID.BROWNSCOMBE@GMAIL.COM

	JACOB RODENBURG
	Camp Kawartha
	1010 BIRCHVIEW RD
	DOURO-DUMMER ON
	K0L 2H0
	 
	705 652-3860
	INFO@CAMPKAWARTHA.CA

	BARB RIMMER
	 
	247 RIVERVIEW HEIGHTS
	PETERBOROUGH ON
	K9J 1A9
	 
	705 304-6264
	BARBRIMMER01@GMAIL.COM

	DAVID HALL
	Juniper Point Cottage Owners Association
	1701 GLENFOREST BLVD
	PETERBOROUGH ON
	K9K 2L5
	 
	705 748-3798
	DLHALL@SYMPATICO.CA

	H. GORDON MACPHERSON
	 
	273 FIRE ROUTE 10
	WOODVIEW ON
	K0L 2H0
	 
	705 654-4389
	HGMACPHERSON@GMAIL.COM

	PATTY MACDONALD
	 
	651 STEINKRAUSS DR
	BRIDGENORTH ON
	K0L 1H0
	 
	705 292-9234
	MACDONTO2000@YAHOO.CA

	CAROL COLE
	 
	292 CRAIGLEITH DR
	WATERLOO ON
	N2L 5B3
	 
	519 884-7973
	CARCOLE@ROGERS.COM

	CATHERINE KIRK
	 
	34 FIRE ROUTE 1
	TRENT LAKES ON
	 
	 
	705 761-1282
	CKIRKCHIRO@KAWARTHALAKESCONSTRUCTION.COM

	FRANK CROUSE
	 
	2733 ORC VALLEY DR
	HARTLAND MI
	48353
	 
	586 940-4187     705 654-3264
	CROUSEFR@COMCAST.NET

	JOHN MCWILLIAMS
	 
	3036 3 ST SW
	CALGARY AB
	T2S 1V1
	 
	403 612-0273
	JBMCW@SHAW.CA

	SCOTT WOOTTON
	 
	34 FIRE ROUTE 1
	TRENT LAKES ON
	 
	 
	705-761-1282
	SCOTT@KAWARTHALAKESCONSTRUCTION.COM

	SUSAN FISHER
	C/O ASSOCIATION OF STONEY LAKE COTTAGERS
	112 ST LEONARD'S AVE
	TORONTO ON
	M4N 1K5
	 
	416 485-9098
	FSFISHER@ROGERS.COM

	ANDREA MARCUS
	 
	103 WARREN RD
	TORONTO ON
	M4V 2S3
	 
	416 804-7509
	ANDREAKALEMARCUS@GMAIL.COM

	GREG FINLAY
	 
	292 CRAIGLEITH DR
	WATERLOO ON
	N2L 5B3
	 
	519 841-9221
	GCFINLAY@ROGERS.COM

	HOLLY & RALPH BLEFGEN
	 
	1691 OAKHILL RD
	CAMPBELLCROFT ON
	L0A 1B0
	36 LACEWOOD CRES, DON MILLS, ON     M3A 2Z4
	905 797-1070     416 444-3821
	SKITELE@EAGLE.CA

	JAMIE ANDERSON
	 
	PO BOX 103
	LAKEFIELD ON
	K0L 2H0
	 
	705 868-5813
	JRATHIRD@GMAIL.COM

	JEANNE LAMON
	 
	18 FAIRY LAKE ISLAND
	STONY LAKE ON
	 
	 
	705 654-5199
	JEANNELAMON@SYMPATICO.CA

	MARK COOPER
	 
	1 BEDFORD RD #1055
	TORONTO ON
	M5R 2B5
	 
	416 323-0640
	MARKCOOPER@SYMPATICO.CA

	SIMON BRANSON
	 
	1466 NORTHEY'S BAY RD
	NORTH KAWARTHA ON
	K0L 2H0
	 
	705 877-1652
	BRANSON@BELL.NET

	SUZANNE COROS
	 
	24 FIRE ROUTE 10B
	STONY LAKE ON
	 
	1078 DODWORTH ISLAND - STONY LAKE
	705 877-8030
	SUZANNECOROS@YMAIL.COM

	J C EDGAR WOOD
	 
	60 TERRAVIEW HEIGHTS DR
	PETERBOROUGH ON
	K9L 1M5
	 
	705 742-2644
	JWOOD42@COGECO.CA

	JENN REID
	 
	650 LAWRENCE AVE W #130
	TORONTO ON
	M6A 3E8
	 
	647 203-0595
	REID.JENN@GMAIL.COM

	TAMARA HUMPHRIES
	 
	1090 DUCK POND LANE
	LAKEFIELD ON
	K0L 2H0
	 
	705 877-8186
	TAMARA@PROSPERITYPLANNING.CA

	RACHEL CORBETT
	KAWARTHA PARK COTTAGERS ASSOCIATION
	 
	 
	 
	 
	905 321-8999
	RPMCONSULTING@GMAIL.COM

	DAVID HALL
	 
	1701 GLENFOREST BLVD
	PETERBOROUGH ON
	K9K 2L5
	 
	705 748-3798
	DLHALL@SYMPATICO.CA

	LOIS WALLACE
	ENVIRONMENT COUNCIL FOR CLEAR STONY AND WHITE LAKES
	188 GILLIARD AVE
	TORONTO ON
	M4J 4N8
	 
	416 463-4808
	TINA.WARREN@MAC.COM

	ROSLYN MOORE
	ENVIRONMENT COUNCIL FOR CLEAR STONY AND WHITE LAKES
	107 SHERWOOD AVE
	TORONTO ON
	M4P 2A6
	 
	416 484-8328
	ROSLYN.MOORE@ROGERS.COM


Attachment 2

Issues List

Provincial Policy Statement, 2014 (“PPS 2014”)

1. Depending on the applicable test, is the proposed development consistent with the PPS 2014 or have regard for it, and specifically:

(a) Policy 1.1.3.8, “A planning authority may identify a settlement area or allow the expansion of a settlement area boundary only at the time of a comprehensive review and only where it has been demonstrate that …; (Township, FFW)

(b) Policy 1.6.6.7, regarding stormwater management; (Township, FFW)

(c) Policy 2.1.4, “development and site alteration shall not be permitted in significant wetlands”; (Township, FFW)

(d) Policy 2.1.6, Development and site alteration shall not be permitted in fish habitat except in accordance with provincial and federal requirements; (Township, FFW)

(e) Policy 2.1.7, Development and site alteration shall not be permitted in habitat of endangered species and threatened species, except in accordance with provincial and federal requirements; (Township, FFW)

(f) Policy 2.1.8, Development and site alteration shall not be permitted on adjacent lands to the natural heritage features and areas identified in policies 2.1.4, 2.1.5, and 2.1.6 unless the ecological function of the adjacent lands has been evaluated and it has been demonstrated that there will be no negative impacts on the natural features or on their ecological functions; (Township, FFW)

(g) Policy 2.2.1, Planning authorities shall protect, improve, restore the quality and quantity of water by: (a), (c), (d), (g) and (h); (Township, FFW) and

(h) Policies per 2.6, cultural heritage and archaeology. (Township, FFW)

(i) Is the subject property a “significant cultural heritage landscape”?  If yes, is the significant cultural heritage landscape conserved in the development proposal? (CLFN)

(ii) Is development proposed on lands containing archaeological resources or areas of archaeological potential?  If yes, are significant archaeological resource conserved? (CLFN)

(iii) Have the interests of Aboriginal communities in conserving cultural heritage and archaeological resources been considered? (CLFN)
Growth Plan

2. Does the proposed development exceed the growth forecast for the Township of North Kawartha? (FFW)

County of Peterborough/Township of North Kawartha Official Plan

3. Does the proposed development conform with the Official Plan, and specifically

(a) Policy 2.6 and 4.1.3.1, is the Environmental Impact Analysis and justification for the development satisfactory; (FFW)

(b) Policy 4.1.3.4, regarding development and natural heritage features; (FFW)

(c) Policy 4.4, regarding shoreland areas and the waterfront; (FFW)

(d) Policy 4.7.3.3, regarding the identification and assessment of all operating and closed landfill sites within a 500-metre radius; (FFW)

(e) Policy 5.1.3.3, regarding the prohibition of year-round occupancy unless certain criteria are met; (FFW)

(f) Policy 5.3.3.5, regarding private roads; (FFW)

(g) Policy 6.2.5.3, regarding seasonal residential areas; (FFW)

(h) Policy 6.2.5.4, regarding the conversion of residences to year-round use on private roads; (FFW)

(i) Policy 6.2.16.2, regarding a prohibition on site alteration and development in a Provincially Significant Wetland; (FFW)

(j) Policy 6.2.16.3, regarding the need to show no loss of wetland functions; (FFW)

(k) Policy 7.5.2, regarding runoff from the development; (FFW)

(l) Policy 7.9, regarding the need for the proposed use; (FFW)

(m) Policy 7.13, regarding criteria for reviewing subdivision/condominium plans. (FFW)

(n) Does the development application encourage development adjacent to heritage resources to be of an appropriate scale and character? (Objective 5.2.2) (CLFN)

(o) Does the proposed development identify and encourage linkages between tourism opportunities and heritage resources? (Objective 5.2.2) (CLFN)

(p) Does the development proposal maintain the heritage integrity of the site? (Policy 5.2.3.3)  (CLFN)
Natural Heritage

4. Is the extent of the proposed development in continued close proximity to the wetlands, appropriate and does it represent good planning? (Township, FFW)

5. Have all potential adverse impacts on the natural environmental features been adequately addressed? (Township, FFW)

6. Does the overall magnitude of the proposed development maintain the established natural and built character of the developed shoreline of Stony Lake? (Township)

7. Are there adequate safeguards to protect the Provincially Significant Wetland from harmful impacts? (FFW)

Implementation Issues

8. What is the appropriate ownership model for the Provincially Significant Wetland and shoreline? (FFW)

9. Is the proposed Conservation Agreement appropriate? (FFW)

10. Will the proposed Conservation Easement pose unrealistic and unpractical enforcement difficulties for the Township? (Township, FFW)

11. If the proposed development is found to be appropriate, what is the appropriate form for the official plan and zoning by-law amendments? (FFW)

12. How will use of the proposed main common area be enforced? (FFW)

13. Is the concept of ‘back-lotting’ acceptable and in conformity with the Official Plan Policy for the Township? (Township, FFW)

14. Is it appropriate to recognize / permit a waterfront property as having no direct exposure to the shoreline? (Township)

15. Is the proposed location of accessory structures at the high water mark in keeping with contemporary waterfront planning policy; and would such a proposal be approved for a smaller development project? (Township)

16. Is the proposed number of boat slips adequate for the number of intended units/lots? (Township)

17. Is the communal well concept appropriate for a seasonal development; and would approval create a municipal responsibility? (Township)

18. Would approval of the zoning be premature until such time as the proposed development and layout is finalized? (Township, FFW)

Attachment 3

Order of Evidence

19. Appellant, Burleigh Bay Corporation

20. Township of North Kawartha

21. Friends of the Fraser Wetlands

22. Curve Lake First Nation

23. Participants (not represented by Friends of the Fraser Wetlands)

24. Reply by Burleigh Bay Corporation

Attachment 4

Purpose of the Procedural Order and Meaning of Terms

The Board recommends that the parties meet to discuss this sample Order before the prehearing conference to try to identify the issues and the process that they want the Board to order following the conference. The Board will hear the parties’ comments about the contents of the Order at the conference.

Prehearing conferences usually take place only where the hearing is expected to be long and complicated. If you are not represented by a lawyer, you should prepare by obtaining the Guide to the Ontario Municipal Board, and the Board’s Rules, from the Board Information Office, 15th Floor, 655 Bay Street, Toronto, M5G 1E5, 416-326-6800 or Toll Free 1-866-887-8820 , or from the Board website at www.omb.gov.on.ca.

Meaning of terms used in the Procedural Order:

Party is an individual or corporation permitted by the Board to participate fully in the hearing by receiving copies of written evidence, presenting witnesses, cross-examining the witnesses of the other parties, and making submissions on all of the evidence. If an unincorporated group wishes to become a party, it must appoint one person to speak for it, and that person must accept the other responsibilities of a party as set out in the Order. Parties do not have to be represented by a lawyer, and may have an agent speak for them. The agent must have written authorization from the party.

NOTE that a person who wishes to become a party before or at the hearing, and who did not request this at the prehearing conference, must ask the Board to permit this.

Participant is an individual, group or corporation, whether represented by a lawyer or not, who may attend only part of the proceeding but who makes a statement to the Board on all or some of the issues in the hearing. Such persons may also be identified at the start of the hearing. The Board will set the time for hearing this statements. NOTE that such persons will likely not receive notice of a mediation or conference calls on procedural issues. They also cannot ask for costs, or review of a decision as parties can. If a participant does not attend the hearing and only files a written statement, the Board will not give it the same attention or weight as submissions made orally. The reason is that parties cannot ask further questions of a person if they merely file material and do not attend.

Written and Visual Evidence: Written evidence includes all written material, reports, studies, documents, letters and witness statements which a party or participant intends to present as evidence at the hearing. These must have pages numbered consecutively throughout the entire document, even if there are tabs or dividers in the material. Visual evidence includes photographs, maps, videos, models, and overlays which a party or participant intends to present as evidence at the hearing.

Witness Statements: A witness statement is a short written outline of the person’s background, experience and interest in the matter; a list of the issues which he or she will discuss and the witness’ opinions on those issues; and a list of reports that the witness will rely on at the hearing. An expert witness statement should include his or her (1) name and address, (2) qualifications, (3) a list of the issues he or she will address, (4) the witness’ opinions on those issues and the complete reasons for the opinions and (5) a list of reports that the witness will rely on at the hearing. A participant statement is a short written outline of the person’s or group’s background, experience and interest in the matter; a list of the issues which the participant will address and a short outline of the evidence on those issues; and a list of reports, if any, which the participant will refer to at the hearing.

Additional Information

Summons: A party must ask a Board Member or the senior staff of the Board to issue a summons. This request must be made before the time that the list of witnesses is provided to the Board and the parties. (See Rules 41 and 42 on the summons procedure.) If the Board requests it, an affidavit must be provided indicating how the witness’ evidence is relevant to the hearing. If the Board is not satisfied from the affidavit, it will require that a motion be heard to decide whether the witness should be summoned.

The order of examination of witnesses: is usually direct examination, cross-examination and re-examination in the following way:

· direct examination by the party presenting the witness; 

· direct examination by any party of similar interest, in the manner determined by the Board; 

· cross-examination by parties of opposite interest; 

· re-examination by the party presenting the witness; or 

· another order of examination mutually agreed among the parties or directed by the Board. 

Attachment B: Procedure for a Motion pertaining to Venue

	1.
	If any party proposes to bring a Motion pertaining to the venue for all or part of the hearing on the merits, the Board directs that such Motion shall be presented and held in writing. 

	2.
	The moving party shall provide notice of such Motion to the other parties, the Board Secretary, and any other person as directed by the Board.

	3.
	The moving party shall provide to the Board Secretary, and the other parties, copies of its affidavit(s) and written submissions, within 30 days after the date of the notice of the Motion.  

	4.
	The written submissions of the moving party will not exceed fifteen double-spaced pages. Those submissions shall include the reasons for the Motion and the order requested, and any law relied on.  The affidavit shall include the facts relied on, the evidence supporting the facts, and a copy of supporting documentation. A copy of the cited jurisprudence will be attached.

	5.
	The other parties wishing to respond to the submissions shall do so by copy to all parties and the Board Secretary, within 30 days of the date that the moving party’s affidavit and submissions were served.  The responding submissions will not exceed fifteen double-spaced pages. The responding submissions shall include an affidavit of the facts and the evidence relied upon, and a copy of supporting documentation. A copy of the cited jurisprudence will be attached.It shall state if that party has no submissions or evidence on any of the issues raised, if this is the case. 

	6.
	The moving party may reply to the other parties’ responses, with a copy to the Board Secretary, within 10 days after the date for service of the responses, and the reply shall be limited to any new evidence in the responses.


