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DECISION DELIVERED BY RICHARD JONES AND ORDER OF THE BOARD
[1] This hearing was convened by a telephone conference call and was scheduled as a consequence of an earlier decision of the Board heard on February 11, 2016.

[2] That decision which is appended as Schedule 1, found that a private school use is a permitted ancillary activity to a place of religious assembly at 2380 Tedlo Street in the City of Mississauga (“City”). However, the order was deferred pending confirmation from the City that municipal authorities were satisfied that compliance existed with the remaining provisions of the City’s Zoning By-law No. 0225-2007 (“ZB”) and the municipality’s fire, building and property standards codes. 

[3] The Board heard  that a series of municipal inspections over the course of years had resulted in violations and orders to comply,  that Jamia Islamia Canada Ltd. (“Applicant”) had haphazardly attempted to satisfy in a largely, “after the fact” fashion.  
[4] The City was granted 60 days from the date of that decision, March 8, 2016, to conclude investigations and forward their investigations/conclusions to the Board. This deadline was at various times extended for that purpose, but in December 2016 the City was directed to summarize their investigations which it did in their report dated December 23, 2016 (Exhibit 1). That report was also to be made available to the Applicant who was directed to provide a reply to the report within two weeks following its receipt. That time line exceeded by several weeks because the Applicant was out of the country.
[5] The report and the Applicant’s response informed the submissions presented to the Board by the City’s solicitor, Marc Kemerer, and Arif Raza, solicitor for the Applicant.  The respective positions of the two solicitors were starkly different regarding the nature, scope and validity of the violations that mirrored last year’s presentations by these same solicitors. Throughout the hearing, there was hardly a single point of agreement despite the fairly objective character of the evidence, which involved the reports and letters arising from City inspections that resulted in findings of non-compliance incurred by the Applicant.
[6] In one instance, cited in Exhibit 1, City inspectors found that the play area associated with the school use had expanded beyond the limits of the ancillary school area which is restricted to occupy no more than 20 percent of the principle use, which in this instance is a mosque. This infraction occurred in May of last year following the Board’s March decision which expressed particular concern about the over spill of the play area in violation of the zoning by-law.  The play area was subsequently removed according to Exhibit 1. 
[7] Additionally, Exhibit 1 indicated that the Applicant is facing two prosecutions for failing to comply with the Orders to Comply regarding the Ontario Building Code. One prosecution involves construction that failed to accord with a building permit for a place of religious assembly, and the second prosecution involved interior alterations carried out without benefit of a building permit.

[8] Exhibit 1 notes that the fire code was contravened, resulting in a Fire Notice of Contravention issued in April 2016, and as of December 2016, the Applicant had still not submitted drawings pertinent to fire routes, as required. The exhibit also observed that a Fire Order to Comply issued in 2012 regarding interior renovations had still not been complied with. 
[9] With regard to property standards matters, City staff had identified a number of infractions relating to unlawful storage of unlicensed vehicles, an unused trailer and several motor vehicles, a situation however, later rectified by the removal of the vehicles.
[10] Based on the foregoing, counsel for the City, argued that the Board’s final decision order the dismissal of the variance because of “significant impacts on the surrounding community and the students themselves.”  

[11] In response, Mr. Raza stated that the violations noted by Mr. Kemerer were either resolved and no longer relevant to the variance application, or were related to the north part of the building (previously occupied by a tenant), in isolation of the mosque and school which occupy the south part of 2380 Tedlo Street. The Applicant owns both north and south parts of the industrial building. 
[12] Mr. Raza was adamant that every violation and every order had been satisfied, many of which have nothing to do with the application before the Board in any event. He submitted that the safety of the students had always been his client’s highest priority and Mr. Kemerer was “completely wrong” to assert otherwise. He advised the Board that the Applicant’s relationship with municipal inspectors was constructive and still ongoing, in contrast to Mr. Kemerer’s account which characterized the situation as a never-ending series of infractions.  
FINDINGS

[13] Despite the polarity in the submissions, several findings are made:

[14] The Board will not reverse its finding of last March 2016, on the basis of an alleged failure of the Applicant to comply with municipal inspection orders. The Planning evidence was uncontested and compliance with s. 45(1) of the Planning Act is not diminished by the character of the submissions raised during this hearing. The final order was held last year in an effort to effect a reconciliation of the two parties on matters, which had mutual interest, particularly the health and safety of the students.  The extended timeline was not made out of a desire to contrive a new, fifth test to be added to s. 45(1) of the Planning Act by tying a variance dismissal to a violation-prone inspection history. The four tests were met and planning evidence affirmed the appropriateness of the variance.  However, the Board acknowledges that the delayed issuance of the final order to allow for a productive period of reconciliation, particularly on matters of health and safety, was not in the end, helpful.  A common understanding of facts, let alone intention, remained as polarized as it did last year between the parties, but the Board’s opinion regarding the variance remains unchanged as noted
[15] Furthermore, the Board cannot compel compliance with municipal and provincial codes no more than it can police ongoing adherence to the thousands of orders authorized by this tribunal over the last many decades.  Enforcement of those codes resides with the municipality and the Board in this instance, to paraphrase a well-known statement: cannot stand in those particular shoes.  The Board does not doubt the seriousness of the City’s representations and actions in its past and on-going efforts to bring the subject lands into regulatory conformity. The inspection reports and the letters of Exhibit 1 were crystal clear in this regard and illustrate a dogged effort on the part of municipal officials to bring the subject lands into alignment with current standards and codes.  Although the Board cannot fine or suspend the actions of code transgressors, the City in partnership with the courts are able to do so and should actively apply those powers when regulations are breached. The Board’s decision does not stand in the way, nor does it dissuade efforts by the City to enforce those ordinances under its control by authorizing the variance.   
ORDER

[16] The Board orders that the appeal is allowed and authorizes the variance recognizing an accessory private school use subordinate to the principle use of a place of religious assembly with regard to the property known municipally as 2380 Tedlo Street in the City of Mississauga. This order assumes strict compliance with the standards of Zoning By-law No. 0225-2007, and in particular, compliance with the existing provision that the accessory use shall occupy no more than 20 percent of the principle use, which includes interior space devoted to recreation/play area uses.  

“Richard Jones”
RICHARD JONES

MEMBER
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