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MEMORANDUM OF ORAL DECISION DELIVERED BY J. de P. SEABORN ON MAY 3, 2016 
[1] The matter before the Board is an appeal by Niagara Falls Facility Inc. (“Applicant”) from a decision of the Council for the City of Niagara Falls (“City”). City Council refused to enact a zoning by-law amendment (“By-law”) requested by the Applicant. The in-force zoning for the property (By-law No. 2008-51) permits a retirement residence use with up to 83 living units in a building two to four storeys in height. The purpose of the application and the new By-law is to first, permit an increase in the number of living units to 118 and second, to allow for an increase in the height through the addition of a partial floor (3.2 metres), which would permit a building from three to five storeys.  

[2] By way of background, City staff recommended that the By-law that is under appeal be passed by Council. The application was refused and the appeal was launched. The Board held a pre-hearing conference and in a decision issued February 10, 2016, a procedural order was issued setting out the requirements for the hearing. The only parties were the Applicant and the City. Five individuals appeared and the procedural order required that participant statements be filed in advance of the hearing (notice of which was given in the disposition issued following the pre-hearing). None of the participants filed statements and only Richard Szatkowski attended the hearing and he advised that he did not intend to testify. 

[3] Counsel for the City, Mr. Beaman, indicated that he would not be calling any witnesses. Mr. Beaman had reviewed the witness statements filed by the Applicant and confirmed that he did not propose to challenge the credentials or opinions as set out in the evidence. Alex Herlovitch, the Director of Planning for the City and the individual responsible for reviewing the application, was called by the Applicant under summons. Mr. Herlovitch explained the basis for his recommendation to Council that the By-law be approved and confirmed that the application had been duly circulated to all relevant agencies. Mr. Richardson filed the witness statements of the various experts retained by his client, including: Ron Possamai (architecture); Stewart Elkins (traffic); Sheeba Paul (acoustical engineer); and Ken Dakin (planning). 
[4] Having heard the evidence and opinions of Mr. Herlovitch and in light of the City’s position not to call independent evidence in opposition to the By-law, I concluded that it was not necessary for the individual expert witnesses to testify. The list of issues for the hearing had been prepared by the Applicant in an attempt to capture the concerns raised by the participants at the pre-hearing. As set out above, the participants who had indicated their opposition to the By-law at the pre-hearing (and presumably before City Council) neither filed participant statements nor attended the hearing to provide testimony with respect to their concerns. 
[5] Mr. Herlovitch explained that the property, which is vacant, was re-zoned by City Council in 2008 to permit a retirement residence, with 83 living units and a maximum height of two to four storeys. The site is 0.77 hectares, with frontage on both Thorold Stone Road (an arterial road, under the jurisdiction of the Regional Municipality of Niagara (“Region”)) and Cardinal Drive (a collector road). The lands were previously occupied by three single-detached homes (demolished several years ago). The lands to the south, west and north (Foxe Drive) are developed with single family homes and to the east is Shriner’s Creek Cooperative Homes development, which consists of two, three storey apartment buildings. 

[6] The lands are zoned Residential Low Density, Group Multiple Dwellings (R4-815) with site specific provisions restricting their use to a retirement home, with specified building heights and living units. As set out above, the application only relates to increasing the number of units and the height by a partial storey. Under the City’s Official Plan (“OP”), the lands are designated residential. As Mr. Herlovitch explained in his report (Exhibit 2, Tab 3), the use is not at issue and it will remain as a residential retirement home. There was never any issue from the City’s perspective with respect to conformity with the OP. Moreover, the additional height is compatible with surrounding development. There was no evidence of impact provided arising from the request to increase the height or add additional units. I find that the proposed By-law is in conformity with the policies of the City’s OP.
[7] Mr. Herlovitch explained that the City held a neighbourhood open house on June 18, 2015 and 12 residents attended. Various issues were identified and the City has consistently taken the position that the particular matters raised can be addressed at the site plan stage. For example, a wood screen fence and planting of trees will effectively screen the property. A light plan and photometric study will be required to ensure floodlighting is directed away from abutting properties. Parking can be accommodated on site. Mr. Herlovitch also explained that in addition to recommending the By-law be passed by Council, staff had also highlighted as a second recommendation that the resident’s concerns about speeding along Cardinal Drive and the queuing of vehicles at Thorold Stone Road and Cardinal Drive be referred back to staff for further review. This issue is unrelated to the development proposal.
[8] In evaluating the application, I considered Mr. Herlovitch’s thorough explanation of the process undertaken by City staff. The application was circulated to all relevant agencies and in particular Transportation Works, who will investigate the issue of speeding.  There were no objections from the Region. Municipal Works Parks design indicated that lot drainage, servicing and landscaping will be addressed through the site plan process. Building Services and Fire Services also responded that they had no objection and Building Code matters and fire safety were matters for site plan review. In addition, while not required to testify, the various experts retained by the Applicant had addressed all aspects of the proposal in their respective witness statements. The Applicant prepared a thorough and professional application, participated in consultation with municipal staff and the public and the By-law was recommended to City Council. The proposed retirement residence is a very good project.   
[9] I find that the By-law represents good planning and should be approved. The By-law is consistent with the provisions of the Provincial Policy Statement 2014 insofar as the development proposal makes efficient use of existing land and will assist the City in meeting its intensification targets.  The By-law conforms to all applicable provincial plans and conforms to the policies contained in both the Region’s OP and the City’s OP.  In arriving at this decision, regard has been had to the decision of Council. In this instance, there was no evidence of impact, no evidence or witnesses appearing in opposition to the appeal, and the original application had been recommended to Council for approval. 
[10] The decision of the Board is to allow the appeal and approve the By-law in the manner set out in Attachment 1 (Exhibit 6, Tab 4). At the request of Counsel, the Board’s Order is withheld pending Site Plan approval.  
“J. de P. Seaborn”

J. de P. SEABORN
VICE CHAIR
If there is an attachment referred to in this document,
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