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Heard: March 11, 2020 by telephone conference call
APPEARANCES:

Parties Counsel

Cytec Canada Inc. Jeffrey Wilker

Heartland Forest Ministries Tom Richardson

City of Niagara Falls David Nelligan

MEMORANDUM OF ORAL DECISION DELIVERED BY M. ARPINO ON MARCH 11,
2020 AND ORDER OF THE TRINUNAL

[1] This proceeding originally scheduled as a hearing of the merits was converted to
a telephone conference call to allow the parties to make submissions on mutually
acceptable modifications and conditions to the Tribunal for its consideration of the

merits of the request for minor variance and related consent.

BACKGROUND

[2] Heartland Forest Ministries (“Heartland”) is the Applicant in this matter.
Heartland owns approximately 113 hectares (“ha”) of property (“Subject Land”) at 8215
Heartland Forest Road. In the City of Niagara (“City”). The Subject Land is identified as
Part 1 and Part 2 on Attachment 1. Heartland received approval from the City of
Niagara Committee of Adjustments (“Committee”) for consent to sever approximately
6.6 Hectares ha. (“Part 1”). Heartland proposes to develop a recreational trailer camp
on Part 1. Part 2 will be retained for continued resort commercial use.

[3] The Committee also approved an application submitted by Heartland for minor
variances from the provisions of Zoning By-law No. 2005-198 to permit reduced
minimum lot area requirements for Part 1 and Part 2. The approvals of the consent and

minor variances are contingent on Heartland’s fulfilling various conditions.

[4] The Committee’s decisions were appealed by Cytec Canada Inc.(“Appellant”)
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which operates a large phosphene production plant near the Subject Land.

[5] In 2002 the City Official Plan (“OP”) was amended to include Special Policy Area
“35” which applies to the Subject Land. This designation permits development of a
comprehensive fully integrated, large scale resort commercial development consisting
of both high and low intensity resort commercial components subject to stipulated

polices.

[6] The Subject Land contains designated Environmental Protection areas. The OP
includes site specific polices which stipulate how the woodlot/wetland on the Subject

Land is to be retained and protected.

[7] Thompson’s Creek is immediately south of the Subject Land. The quality and
guantity of Thompson’s Creek is critical to the Appellant as it discharges to the Creek
under the Ministry of the Environment and Climate Change (“MOECC”) approvals.

[8] The Appellant contends that the decision of the Committee is inconsistent with
the Provincial Policy Statement (“PPS”) 2014 including Policy 1.2.6 which requires
Major facilities and sensitive land uses be planned to ensure they are appropriately
designed, buffered and/or separated from each other to prevent or mitigate adverse
effects from odour, noise and other contaminants, minimize risk to public health and

safety, and to ensure the long-term viability of major facilities.

[9] The Appellant asserts that the Committee’s decision does not conform to the OP
policy which designates the Subject Land may be developed as a comprehensive resort
area. The Appellant maintains that separated parcels for site specific land uses does
not conform to the comprehensive resort commercial designation. The Appellant also
submits that the Applicant failed to comply with the OP policies regarding Thompson’s
Creek.

[10] The City planning staff recommended the application for consent to sever Part 1

and the requested relief from the zoning requirements regarding minimum lot size.
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[11] The Tribunal was informed that the Parties have agreed to certain conditions in
order to resolve the appeal as between them. The Parties provided the Tribunal with
suggested changes which the parties deem acceptable, for the Tribunal to consider
which are set out in Attachment 2 (“Agreed Terms”).

[12] The Agreed Terms include a suggestion that the west boundary of Part 1 be
identical to the limit of the RCE(H) 564 zone under Zoning By-law 2018-75, and
therefore excludes any lands zoned EPA.

[13] The Agreed Terms include commitments which the Parties submit should be
secured by either a private agreement between the Owner and the Appellant, or by an
agreement between the Owner and the City. The Parties addressed potential nuisance

claims by abutting property owners within the Agreed Terms.

[14] Glenn J. Wellings, a registered professional planner provided oral testimony and
an affidavit in support of the Settlement. The Tribunal qualified Mr. Wellings to provide
opinion evidence in land use planning. Mr. Wellings summarized and confirmed his
written opinion that the decision of the Committee, if modified by the Agreed Terms has
appropriate regard for matters of Provincial interest in accordance with Section 2 of the
Act, and is consistent with the PPS 2014 (and PPS 2020). It was his evidence that the
relief sought subject to the provisions of the Agreed Terms, conforms to the Region of
Niagara (“Region”) and City Official Plans and applicable zoning by-laws. It was also his
opinion that the minor variances and consent conditions are reasonable, appropriate
and represents good planning. Mr. Wellings confirmed his opinion that the variances
granted by the Committee by the terms and provisions in Attachment 2, meet the
general intent of the Region and City Official Plans and zoning by-laws, are desirable
and are minor in nature. In accordance with the provisions of s. 45(1) of the Act.

LEGISLATIVE TESTS

[15] In making its decision regarding both the consent and minor variance

applications the Tribunal had regard to matters of provincial interest as set out in s. 2 of
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the Act and, to the decision of the approval authority. The Tribunal also noted that the
relief sought, and the Agreed Terms are consistent with the PPS, 2014 and PPS, 2020 .

[16] The Tribunal is satisfied that this conforms with the Region and City Official Plans
This change is also consistent with the PPS. The minor variances to minimum lot size
provisions of the zoning by-law satisfy the legislative requirements. The Agreed Terms

address potential conflicts between abutting land uses.

[17] The Tribunal is satisfied that a plan of subdivision is not necessary for the proper
and orderly development. The consent has regard to the criteria listed in s. 51(24) of the
Act and conforms to the Region and City Official Plans. The requested severance
complies with the applicable zoning by-laws and reflects good planning and, is in the

public interest.

[18] Applications for minor variance must satisfy all four tests in s. 45(1) of the Act,

namely that the requested variances:

I maintain the general intent and purpose of the official plan,

il. maintain the general intent and purpose of the zoning by-law,

iii. are desirable for the appropriate development or use of the land, building or

structure, and

iv. are minor.

[19] Based upon the uncontradicted oral testimony of Mr. Wellings and the
documentary evidence, the Tribunal finds that the requested minor variance and
consent, as amended by the Agreed Terms accord with the legislative requirements of

the Act which govern approvals of consents and minor variances.
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THE TRIBUNAL ORDERS THAT

[20] The appeal is allowed and the variances to Zoning By-law 2018-75 are
authorized, subject to the terms and provisions set out in Attachment 2 hereto and
forming part of this Order.

[21] The appeal of the consent is allowed, and provisional consent is to be given

subject to the conditions set out in Attachment 2 to this Order.

[22] The remainder of the decision of the Committee decision including the conditions
imposed by the Committee, are confirmed,

[23] The Tribunal may be spoken to through the case coordinator, in the event any

matters should arise in the connection with the implementation of this Order.

‘M. Arpino”

M. ARPINO
MEMBER

If there is an attachment referred to in this document,
please visit www.elto.gov.on.ca to view the attachment in PDF format.

Local Planning Appeal Tribunal
A constituent tribunal of Tribunals Ontario - Environment and Land Division
Website: www.elto.gov.on.ca Telephone: 416-212-6349 Toll Free: 1-866-448-2248
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ATTACHMENT 2

The following provisions have been considered by the Tribunal and form part of
the Order of the Tribunal regarding the appeal of the minor variance in PL150853.

(a) For Part 1, zoned as part of RCE(H)-654 under Zoning By-law 2018-75, the
uses permitted shall include only those permitted under section 5(a) (ii) (iii)
and (iv).

(b) For Part 2, zoned as part of RCE(H)-654 under Zoning By-law 2018-75, the
uses permitted shall include only those permitted under section 5 (a) (i) (ii)
and (iv).

(c) Pursuant to Zoning By-law 2018-75, the minimum lot area is “the whole of
the lands.” The variance to the minimum lot area is granted so that the
severed lands, being Part 1, are deemed to be the “whole of the lands” with
respect to the uses permitted under Part 1, and with the remainder of the
lands, being the rest of the lands subject to Zoning By-law 2018-75 are
deemed to be the “whole of the lands” for the uses permitted on the
remainder of the lands. In all other respects the regulations within Zoning
By-law 2018-75 are confirmed.

The following conditions form part of the Order of the Tribunal regarding the matter
of the Consent in PL150852:

(a) The application is amended so that the westerly lot line of Part 1 is identical
to the limit of the RCE(H) 564 zone under Zoning By-law 2018-75, and
therefore excludes any lands zoned EPA. The consent to sever Part 1 as
amended, is subject to the following additional conditions:



(a) That the Owner enter into a consent agreement with the City of Niagara Falls
to the satisfaction of the Cytec Canada Inc., or in the alternative enter into an
agreement with Cytec Canada Inc., to be registered on title to Part 1 and to
include the following terms and conditions:

1. The following notice clause shall be included in all Agreements of Purchase
and Sale, any subdivision and/or condominium agreement, any site plan
agreement, and in any leases as follows:

“Cytec Canada Inc. (“Cytec”) owns lands located north of the Welland River
and west of Garner Road. Cytec’s lands are designated Industrial and zoned
for heavy industrial uses. Cytec operates chemical manufacturing and
industrial facilities on its lands and may in the future expand its operations by
expanding or adding to its existing buildings or constructing new buildings
and/or intensifying its operations. Cytec may also erect and/or construct and
operate facilities for any of the uses permitted in the City’s Zoning By-law.
Cytec’s use of its lands may generate odour and air emissions and create
noise, together with other industrial effects. Cytec is a member of the
Canadian Chemical Producer’s Association and has been verified under the
Responsible Care Codes of Practice. This notice clause includes any
successors and/or assigns in title to Cytec;”

and,

2. The Owner shall submit a stormwater management plan and report for
approval of any development for Part 1, which plan and report shall be sealed
by a qualified professional engineer demonstrating that the existing conditions
of Thompsons’s Creek are maintained to Cytec’s satisfaction, not to be
unreasonably withheld, which conditions include impacts on flood potential,
erosion, water quality and quantity and fish habitat or shall in the alternative
obtain the required consent from Cytec, not to be unreasonably withheld, for
proposed impacts or alterations on the existing conditions.



