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DECISION DELIVERED BY HELEN JACKSON AND ORDER OF THE TRIBUNAL
[1] A number of appeals were filed in relation to the City of Toronto’s (“City”) adoption of Official Plan Amendment (“OPA”) 294, known as the Dufferin Street Secondary Plan, to the Ontario Municipal Board, now continued as the Local Planning Appeal Tribunal (the “Tribunal”).  The Dufferin Street Secondary Plan includes lands along an identified length of Dufferin Street between Highway 401 to a point south of Lawrence Avenue West.  

[2] By earlier Order of the Tribunal, dated November 15, 2019, the Tribunal allowed the appeals, in part, by Riocan Management Inc., 3450 Dufferin Yorkdale Holdings Inc.,  and Dufferin 401 Properties Ltd.  The Order modified and partially approved the majority of OPA 294, without prejudice to the remaining appeals.     

[3] This was a Written Motion hearing made by the City to settle one of the remaining appeals, by the Building Industry and Land Development Association (“BILD”), which is an appeal on a plan-wide basis of specific policy sections of OPA 294.  The motion was with the consent of the other parties to this matter.  The motion requests an Order from the Tribunal that allows the appeal of BILD, in part, and modifies and approves sections of OPA 294 in accordance with the settlement. 

[4] The basis for BILD’s appeal was that it is premature to finalize the Secondary Plan policies in OPA 294 in advance of determining appeals of OPA 231, which relate to Employment Areas City-wide.  In particular, the policies in OPA 294 that BILD are concerned about relate generally to the relationship between uses in Employment Areas and proximate sensitive land uses, that also are at issue in the appeals of OPA 231.    

[5] In the City’s motion material, they advise that subsequent to the appeals of OPA 231, the Tribunal modified and partially approved OPA 231 by Order issued January 8, 2019.  In particular, relevant to this matter, the Tribunal approved policies pertaining to land use compatibility and mitigation, which included policies 2.2.4.5 to 2.2.4.10 of OPA 231. 

[6] The settlement proposed by BILD, and endorsed by City Council, serves to harmonize OPA 294 with the Official Plan, as amended by OPA 231 (as modified and partially approved by the Tribunal).  The portions of OPA 294 that are proposed to come into force, as modified, on a plan-wide basis, are s. 2.2; 3.2.4; and 3.6.1.  These sections may be subject to one or more outstanding appeals on a site or block specific basis. 

[7] For clarity, the following three sections of OPA 294 are proposed to be deleted and replaced as follows: 

Section 2.2:

The relationship between redevelopment sites and adjacent and nearby Neighbourhoods and Employment areas will be used to minimize impact and achieve appropriate transition in scale, buffering, separation distances and land use.  New development will minimize shadow impact on Neighbourhoods.  New development will also protect and appropriately buffer any new sensitive uses in proximity to Employment Areas, in accordance with policies 2.2.4.5 to 2.2.4.10 of the Official Plan.  

Section 3.2.4:

Sensitive uses, including residential development, parks, and community facilities, are anticipated as the Secondary Plan Area redevelops, and will be designed and constructed to mitigate impacts from nearby industry in Employment Areas, in accordance with policies 2.2.4.5 to 2.2.4.10 of the Official Plan. 

Section 3.6.1:

New residential and other sensitive uses adjacent to, or near to Employment Areas will be appropriately designed, buffered and/or separated from impactful industries in accordance with policies 2.2.4.5 to 2.2.4.10 of the Official Plan. 

[8] The following portions of OPA 294 that had been appealed by BILD are proposed to come into force, without modification, on a plan-wide basis, although they may be subject to one or more outstanding appeals on a site or block specific basis.  They are:

Section 3.3.4 (g); 
Section 3.6.2;

The sentence of the first paragraph of Section 3 that reads “New development will protect Employment Areas as new important areas for business and job growth and land uses will form part of a coherent strategy and respond appropriately to existing context, transportation and servicing conditions”; 
The last sentence of the fourth paragraph of Section 3.7; 
The fourth sentence of the first paragraph of Section 9.1; 
The fourth sentence of the first paragraph of Section 9.2; 
The fourth sentence of the first paragraph of Section 9.3; and

The third sentence of the first paragraph of Section 9.4.  
[9] In support of the motion the City provided Affidavit land use planning opinion evidence by City Planner Matt Armstrong.  The planning evidence of Mr. Armstrong was that the portions of OPA 294 that are modified by the settlement with BILD listed in paragraph [7] above, as well as the portions of OPA listed in paragraph [8] above that are not modified by the settlement with BILD; are consistent with the Provincial Policy Statement (2020); conform and do not conflict with applicable provincial plans, conform with the Official Plan, have due regard for matters of provincial interest identified in s. 2 of the Planning Act (“Act”), and represent good planning and are in the public interest. 

[10] The parties advise that the proposed Partial Order contains language agreed to by all remaining Appellants in these proceedings, which ensures that there is no prejudice to the Appellants and that their appeal rights are fully protected. 

[11] The Tribunal has reviewed the motion materials and the Tribunal’s files, and considered the planning opinion of Mr. Armstrong.  On the basis of the expert opinion evidence provided by Mr. Armstrong, and the motion materials, the Tribunal finds that the modifications to OPA 294, as well as the portions not modified, as provided by this settlement, are consistent with the Provincial Policy Statement (2020); conform and do not conflict with applicable provincial plans, conform with the Official Plan, have due regard for matters of provincial interest identified in s. 2 of the  Act, and represent good planning and are in the public interest.   

[12] The Tribunal is satisfied that it is appropriate to allow the appeal of BILD, in part, and modify and approve sections of OPA 294 in accordance with the settlement.

ORDER

[13] The Tribunal orders that:
1. The appeal of BILD is allowed in part. 

2.
OPA 294 is modified and partially approved in accordance with Attachment 1 which is appended to this Order, Attachment 1 being a colour-coded version of OPA 294, which highlights in yellow the portions of OPA 294 which remain unapproved.  More particularly: 

i. Section 2.2 is deleted in its entirety and replaced with:

The relationship between redevelopment sites and adjacent and nearby Neighbourhoods and Employment areas will be used to minimize impact and achieve appropriate transition in scale, buffering, separation distances and land use.  New development will minimize shadow impact on Neighbourhoods.  New development will also protect and appropriately buffer any new sensitive uses in proximity to Employment Areas, in accordance with policies 2.2.4.5 to 2.2.4.10 of the Official Plan.  

ii. Section 3.2.4 is deleted in its entirety and replaced with:

Sensitive uses, including residential development, parks, and community facilities, are anticipated as the Secondary Plan Area redevelops, and will be designed and constructed to mitigate impacts from nearby industry in Employment Areas, in accordance with policies 2.2.4.5 to 2.2.4.10 of the Official Plan. 

iii. Section 3.3.4 (g) is approved without modification; 
iv. Section 3.6.1 is deleted in its entirety and replaced with:

New residential and other sensitive uses adjacent to, or near to Employment Areas will be appropriately designed, buffered and/or separated from impactful industries in accordance with policies 2.2.4.5 to 2.2.4.10 of the Official Plan. 

v. Section 3.6.2 is approved without modification;

vi. The sentence of the first paragraph of Section 3 that reads “New development will protect Employment Areas as new important areas for business and job growth and land uses will form part of a coherent strategy and respond appropriately to existing context, transportation and servicing conditions” is approved without modification; 
vii. The last sentence of the fourth paragraph of Section 3.7 is approved without modification; 

viii. The fourth sentence of the first paragraph of Section 9.1 is approved without modification; 

ix. The fourth sentence of the first paragraph of Section 9.2 is approved without modification; 

x. The fourth sentence of the first paragraph of Section 9.3 is approved without modification; and

xi. The third sentence of the first paragraph of Section 9.4 is approved without modification.  
[14] The Tribunal orders that the modification and partial approval of OPA 294 shall be strictly without prejudice to, and shall not have the effect of limiting:

(a)
the rights of all parties to seek to modify, delete or add to the unapproved portions of OPA 294; and the right of Centura Real Estate Corp. and Oxford Properties Group to seek to alter the geographic boundary of OPA 294 and modify the mapping accordingly, and to seek approval of policies specific to the area(s) of such altered geographic boundaries; and

(b)
the jurisdiction of the Tribunal to consider and approve modifications, deletions or additions to the unapproved portions of OPA 294 on a general or site-specific basis, as the case may be, and the jurisdiction of the Tribunal to expand the geographic boundary of OPA 294 and to approve additional policies specific to such areas, provided that the remaining Appellants shall be bound by the commitments made by them to scope their issues.
[15] The Tribunal further orders that the modification and partial approval of OPA 294 is without prejudice to the positions that may be taken by the remaining Appellants to those appeals so that if those appeals proceed to a hearing, either on their own or as may be consolidated with other appeals, the City will not take the position that the Tribunal ought not to approve site-specific modifications to the affected portions of OPA 294 on the basis that they deviate from or are inconsistent with such approved portions of OPA 294 on a Plan-wide basis (or as approved in respect of other lands).  However, this does not affect the City's right to assert that the approved portions of OPA 294 should be applied to the specific sites or areas without modification on the basis that they are consistent with the Provincial Policy Statement (2020), conform with provincial plans and that they constitute good planning.

[16] The Tribunal further orders that in addition to the rights of the remaining Appellants set out above, the modification and partial approval of OPA 294 is without prejudice to the Tribunal's jurisdiction to consider and approve modifications to, and Oxford Properties Group's ability to seek to modify, as part of any resolution of the appeal by Oxford Properties Group, the following approved portions of OPA 294: Section 3.7 (fourth paragraph); s. 6 (second paragraph); s. 7 (second paragraph); s. 7.1.1; s. 7.5.2; s. 11.5; s. 11.14 (opening paragraph); and s. 11.14.1. 
[17] The Tribunal may be spoken to in the event any matter or matters should arise in connection with the implementation of this Order.
“Helen Jackson”

HELEN JACKSON

MEMBER

If there is an attachment referred to in this document,

please visit www.olt.gov.on.ca to view the attachment in PDF format.

Local Planning Appeal Tribunal

A constituent tribunal of Ontario Land Tribunals

Website: www.olt.gov.on.ca   Telephone: 416-212-6349   Toll Free: 1-866-448-2248


