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DECISION DELIVERED BY HELEN JACKSON AND GERRY DIVARIS AND ORDER AND INTERIM ORDER OF THE TRIBUNAL 
[1] This was a settlement hearing in the matter of appeals to the Ontario Municipal Board, now continued as the Local Planning Appeal Tribunal (the “Tribunal”), for appeals that were filed in relation to the City of Toronto’s (“City”) adoption of Official Plan Amendment (“OPA”) 294, known as the Dufferin Street Secondary Plan, and site specific appeals filed by 3450 Dufferin Yorkdale Holdings Inc. (“Dufferin Yorkdale”) for their lands at 3450 Dufferin Street, and Riocan Management Inc. (“RioCan”), for their lands at 3140 – 3170 Dufferin Street and 60 – 68 Apex Road.  The Dufferin Street Secondary Plan includes lands along an identified length of Dufferin Street between Highway 401 to a point south of Lawrence Avenue West.  

[2] By earlier dispositions, the appeal by RioCan of OPA 294 was consolidated with its appeal of the refusal of its application for an OPA to permit a mixed use development consisting of two buildings, 22 and 28 storeys, separated by a new public street and a park; and, the appeal by Dufferin Yorkdale of OPA 294 was consolidated with its appeal of the City’s failure to make a decision on development applications for an OPA, Zoning By-law Amendments (“ZBLAs”) and draft Plan of Subdivision to permit a mixed-use development consisting of a 37 storey hotel/residential building stepping down to 15 storeys (building A), a 33 storey residential building (building B) connected to a six storey residential building (building D) and a 29 storey residential building that steps down to a six storey element and further to two storey townhouses (building C).  Two to three storey podium elements connect the buildings.  The site is currently occupied by a Holiday Inn hotel.  

[3] This settlement hearing settles the appeals of OPA 294 by Dufferin Yorkdale, RioCan, and Dufferin 401 Properties Ltd. (“Dufferin 401”).  This settlement hearing also settles the site specific appeals by RioCan and Dufferin Yorkdale, as outlined above. Appeals of OPA 294 by other appellants remain, and this settlement is without prejudice to those remaining appeals.  

[4] At this settlement hearing, counsel requested that the Tribunal allow the appeals, in part, of OPA 294; that the Tribunal dismiss RioCan’s appeal of its site-specific OPA; that the Tribunal dismiss Dufferin Yorkdale’s appeal of its site specific OPA; and, allow in principle its appeal of the ZBLAs and draft Plan of Subdivision pending confirmation that certain matters are met.

Witnesses

[5] The Tribunal heard from numerous highly qualified and credible expert witnesses in support of this settlement.  Al Rezoski, Manager, West Section, Community Planning for the City, provided background to the development of OPA 294 and expert planning opinion evidence on the resolution as presented in this settlement hearing.  Andrew Au, a transportation engineer, provided evidence in support of the traffic assessment and transportation planning analysis for the settlement. 

[6] Sasha Lauzon, Senior Associate with Bousfields Inc., provided expert planning opinion evidence specific to the settlement in relation to the appeal by RioCan, and Steve Krossey, Principal with the BA Group, provided expert evidence in relation to the transportation issues as they relate to RioCan’s proposed development.  

[7] Robert Glover, Partner with Bousfields Inc., and Timothy Arnott, Principal with BA Group, both retained by Dufferin Yorkdale, provided expert opinion evidence in planning and transportation planning, respectively, for the proposed development at 3450 Dufferin Street.  

[8] Craig Hunter, President of Hunter & Associates Ltd., retained by Dufferin 401, provided expert land use planning in relation to OPA 294 as it relates to their lands at 3400 Dufferin Street.  

[9] Paolo Falsetti, a participant who represents the Yorkdale West Community Ratepayers Association, provided concerns related to new development, particularly as proposed by RioCan.  He stated that the area is extremely congested due to retail uses.  He is concerned that the higher proposed density and more traffic signalization will worsen the existing congestion.  He expressed concern that traffic and parking issues will spill onto the local streets.  
Land Use Planning Evidence

[10] Mr. Rezoski explained that the Dufferin Street Secondary Plan was initiated by Council in 2012 by way of the Dufferin Street Area Study for the area from Highway 401 to south of Lawrence Avenue.  The lands include residential, commercial and employment areas.  The secondary plan provides a planning framework for redevelopment and includes policies on land use, built form, the public realm, mobility, infrastructure and community services and facilities.  Council also adopted Urban Design Guidelines and endorsed the Transportation Master Plan (“TMP”) and Infrastructure and Stormwater Master Plan for the secondary plan area.    

[11] The secondary plan included the delineation of block areas with specific characteristics.  Policies specific to each block were developed dealing with density, setback, angular plane provisions, height, and the like.  The goals were to improve mobility (walking, cycling, public transit), to move cars more efficiently, and to improve public amenities, amongst other goals.  The Dufferin Street Secondary Plan was adopted by the City on December 10, 2015 and subsequently appealed by the Appellants.  Since that time, the plan was modified by settlement discussions.  Modified OPA 294 was entered into evidence as Exhibit 3.  The coloured portions of the document are those sections that continue to be under appeal. 

[12] As described by Mr. Rezoski, s. 12 of OPA 294 provides Site and Area Specific policies.  

RioCan Settlement

[13] Ms. Lauzon spoke specifically to the settlement drawings for RioCan’s proposed development, entered into evidence at Exhibit 8, Tab 17.   She indicated that this modified proposal was achieved following significant consultation and mediation.  RioCan’s lands are at the southern portion of Block 7.  The modified proposal comprises a nine storey building with 10 and 11 storey elements; and an eight storey building with a nine storey element.  These buildings were reduced from 22 and 28 storeys.  A new north – south street and park is also provided.  

[14] The site specific policies for these lands are provided in s. 12.1 of OPA  294.  It is Ms. Lauzon’s opinion that the site and area specific policies provided in s. 12.1 of OPA 294 provide for a development that is consistent with the Provincial Policy Statement, 2014 (“PPS”), conforms with the A Place to Grow: Growth Plan for the Greater Golden Horseshoe, 2019 (“Growth Plan”) and conforms with the City’s Official Plan.  

Dufferin Yorkdale Settlement

[15] Mr. Glover provided land use planning opinion evidence with respect to the proposed modified development at 3450 Dufferin Street reached through settlement discussions.  These lands are in the northern portion of Block 1.  Revisions to the proposal as a result of the settlement include an increase in parkland dedication above the statutory requirement, a reduction in height of the towers and a reduction in overall density.  The tower heights are now proposed at 27, 29, and 23 storeys, excluding mechanical penthouses, and the total density has been reduced from a floor space index (“FSI”) of 4.11 FSI to 3.1 FSI.  The towers will be connected by two storey elements with townhouse units, and there is to be retail and daycare uses provided.  A hotel component is no longer contemplated.  A public street and mid-block connections are provided, and Section 37 contributions are provided.  The site specific policies for these lands are provided in s. 12.2 of OPA  294.    

[16] In Mr. Glover’s opinion, this proposed modified development is consistent with the PPS, and conforms to the Growth Plan and Official Plan, and takes into consideration matters of Provincial interest.  

[17] Mr. Glover testified that the ZBLAs specific to this development, along with the draft Plan of Subdivision Conditions have not yet been finalized and indicated that the projected date for finalization of these is October 31, 2019.  This date was subsequently modified to November 19, 2019.  The proposed ZBLA amending Zoning by-law No. 7625 was entered into evidence as Exhibit 14, and the proposed ZBLA amending Zoning By-law No. 569-2013 was entered into evidence as Exhibit 15.  The final form of both by-laws will be to the satisfaction of the City.   

[18] The Draft Plan of Subdivision was entered into evidence as Exhibit 16.  Mr. Glover testified that the proposed development conforms to the criteria in s. 51(24) of the Planning Act in relation to the subdivision of land.  

Dufferin 401 Settlement

[19] Mr. Hunter provided land use planning opinion evidence in relation to the lands at 3400 Dufferin Street, on the southern portion of Block 1, currently occupied by a car dealership.  In 1968 the lands on Block 1 were one parcel, but the northerly portion was severed to create the Holiday Inn site at 3450 Dufferin Street.  Dufferin 401 do not have a development application at this time; however, they appealed OPA 294 to protect their interests.  Mr. Hunter testified that the site specific policies in s. 12.2 and 12.3 of OPA 294 reflect the settlement discussions between the City and the adjacent property owner at 3450 Dufferin Street.  The policies provide for development on the lands in Block 1 that would integrate the two properties, and includes new public streets and park lands, as well as the potential for underground connections, and built form policies that provide transition to the neighbourhood to the south.  Mr. Hunter testified that OPA 294 as modified and in relation to the lands of 3400 Dufferin Street, conforms with the Official Plan, and is good planning in the public interest.
Transportation Planning
[20] The parties entered into evidence an Agreed Statement of Facts as Exhibit 11, in relation to the assumptions made to guide the transportation planning analysis.  

[21] Mr. Au provided background as to the transportation issues within the secondary plan area.  He indicated that the TMP undertaken for the area indicated that there is tremendous opportunity for improvement.  The findings from the TMP have been incorporated into the secondary plan in s. 7, and Mr. Au pointed out that many of the blocks will require Traffic Demand Management (“TDM”) strategies to mitigate constraints.  

[22] Mr. Krossey provided his opinion that the transportation engineering issues are adequately addressed by the settlement and the approval of modified OPA 294 in relation to RioCan’s proposed development.  Mr. Krossey addressed the concerns raised by Mr. Falsetti and testified that the proposed development will not generate any greater traffic than the existing plaza that currently exists at that location.  He indicated that the improvements to Dufferin Street will permit the proposed additional density to be accommodated without undue impact.

[23] Mr. Arnott spoke to the transportation engineering in relation to the proposed development at 3450 Dufferin Street, particularly the roadway and easement configuration, and how this related to 3400 Dufferin Street to the south.  He stated that new signalized intersections along with enhancements to the pedestrian connections will improve circulation.  He stated that TDM measures will be delivered through the Site Plan and Section 37 process, which will mitigate the impact of additional density of the site.  
Summary

[24] Mr. Au testified that the modified OPA 294 provided by this settlement supports active transportation, it helps achieve a balanced network along Dufferin Street, and is transit supportive.  The addition of new streets aids in dispersing the traffic and improves connections.  With respect to the proposed development at 3450 Dufferin Street, Mr. Au stated that the proposed additional density and additional vehicles will add constraints at the intersections; however, with the proposed new signalizations and a comprehensive TDM strategy, this is acceptable and meets the transportation framework as identified in OPA 294.  He also provided his opinion that the proposed RioCan development, with the mitigation strategies as proposed, is acceptable.  

[25] Mr. Rezoski provided his overall land use planning opinion that the settlements as described herein and the resulting modification of OPA 294 implements the intent of and conforms to the City’s Official Plan and policies, is consistent with the PPS, conforms with the Growth Plan, takes into consideration matters of Provincial interest and overall represents good planning. 
ANALYSIS AND FINDINGS
[26] The Tribunal relies on the expert evidence provided at this settlement hearing and the submissions of the parties and finds that the modifications to OPA 294, as proposed by the settlements reached, results in planning instruments and proposed developments that are consistent with the PPS, conform with the Growth Plan, and the City’s Official Plan, and consider matters of Provincial interest.   

[27] The Tribunal is satisfied that it is appropriate to dismiss the site-specific OPA appeal by Riocan, as the policy direction provided for in s. 12.1 of modified OPA 294 adequately and appropriately provides the policy framework for the proposed development.  Similarly, the Tribunal is satisfied that it is appropriate to dismiss the site specific OPA appeal filed by Dufferin Yorkdale, given that OPA 294, as modified, provides the policy framework to permit the proposed development as agreed to through the settlement.  The Tribunal finds that it is appropriate to approve in principle the ZBLAs and the Draft Plan of Subdivision to permit the proposed development at 3450 Dufferin Street.  
ORDER

[28] The Tribunal orders that:
1.
The appeals of the privately-initiated Official Plan Amendment applications by RioCan Management Inc. (PL160703) and 3450 Dufferin Yorkdale Holdings Inc. (PL170260) are dismissed; and

2.
The appeals of OPA 294 by RioCan Management Inc., 3450 Dufferin Yorkdale Holdings Inc. and Dufferin 401 Properties Limited are allowed in part, and OPA 294 shall be modified and partially approved in accordance with Attachment 1 which is appended to this Order.  Attachment 1 is a colour-coded version of OPA 294, which highlights the portions of OPA 294 which remain unapproved, and which contains site and area specific policies for the southern portion of Block 7 (policy 12.1 and Maps 36-12 and 36-13), the northern portion of Block 1 (policy 12.2 and Map 36-14) and the southern portion of Block 1 (policy 12.3 and Maps 36-15 and 36-16).
[29] The Tribunal orders that the modification and partial approval of OPA 294 shall be strictly without prejudice to, and shall not have the effect of limiting:
(a)
the rights of all parties to seek to modify, delete or add to the unapproved portions of OPA 294; and the right of Centura Real Estate Corp. and Oxford Properties Group to seek to alter the geographic boundary of OPA 294 and modify the mapping accordingly, and to seek approval of policies specific to the area(s) of such altered geographic boundaries; and

(b)
the jurisdiction of the Tribunal to consider and approve modifications, deletions or additions to the unapproved portions of OPA 294 on a general or site-specific basis, as the case may be, and the jurisdiction of the Tribunal to expand the geographic boundary of OPA 294 and to approve additional policies specific to such areas, provided that the remaining appellants shall be bound by the commitments made by them to scope their issues.
[30] The Tribunal further orders that the modification and partial approval of OPA 294 is without prejudice to the positions that may be taken by the remaining appellants to those appeals so that if those appeals proceed to a hearing, either on their own or as may be consolidated with other appeals, the City will not take the position that the Tribunal ought not to approve site-specific modifications to the affected portions of OPA 294 on the basis that they deviate from or are inconsistent with such approved portions of OPA 294 on a Plan-wide basis (or as approved in respect of other lands). However, this does not affect the City's right to assert that the approved portions of OPA 294 should be applied to the specific sites or areas without modification on the basis that they are consistent with the Provincial Policy Statement (2014), conform with provincial plans and that they constitute good planning.
[31] The Tribunal further orders that in addition to the rights of the remaining appellants set out above, the modification and partial approval of OPA 294 is without prejudice to the Tribunal's jurisdiction to consider and approve modifications to, and Oxford Properties Group's ability to seek to modify as part of any resolution of the appeal by Oxford Properties Group the following approved portions of OPA 294: Section 3.7 (fourth paragraph); s. 6 (second paragraph); s. 7 (second paragraph); s. 7.1.1; s. 7.5.2; s. 11.5; s. 11.14 (opening paragraph); and s. 11.14.1. 
INTERIM ORDER AND ORDER
[32] The Tribunal further orders that:
3.
3450 Dufferin Yorkdale Holdings Inc.'s appeal of its Zoning By-law Amendment application (PL170021) to amend the Former City of North York Zoning By-law No. 7625 and City of Toronto Zoning By-law No. 569-2013 regarding the property municipally known as 3450 Dufferin Street is allowed in part and former City of North York Zoning By-law No. 7625 will be amended generally in accordance with Exhibit 14 and City of Toronto Zoning By-law No. 569-2013 will be amended generally in accordance with Exhibit 15;
4.
The Tribunal's Order on item 3 will be withheld pending receipt of confirmation from the City that:

(a)
the proposed Zoning By-law Amendments are in a final form satisfactory to 3450 Dufferin Yorkdale Holdings Inc., the Chief Planner and Executive Director, City Planning, and the City Solicitor;
(b)
a satisfactory Section 37 agreement has been entered into between the owner and the City, and registered on title to the satisfaction of the City Solicitor; and
(c)
the owner has addressed all outstanding issues identified in Engineering and Construction Services' memoranda dated October 25, 2016 and December 13, 2016,  to the satisfaction of the Chief Engineer and Executive Director, Engineering and Construction Services;

5.
3450 Dufferin Yorkdale Holdings Inc.'s appeal of its Draft Plan of Subdivision application (PL170681) is allowed in part, and the Draft Plan of Subdivision in Exhibit 16 is approved;
6.
The City and 3450 Dufferin Yorkdale Holdings Inc. are jointly directed to provide the Tribunal with the related draft plan conditions, and an affidavit from a land use planner providing the necessary opinion evidence in support of said conditions, no later than Tuesday, November 19, 2019. If there is a further delay then the parties are to provide a status update to the Tribunal by Monday, December 2, 2019.  Either party may contact the Tribunal to arrange for an appearance in order to address any outstanding issues.  LPAT File No. PL170681 will remain open for this purpose; and
7.
Pursuant to s. 51(56.1) of the Planning Act, Final Approval of the Plan of Subdivision for the purposes of s. 51(58) is given to the Chief Planner and Executive Director, City Planning for the City of Toronto.
[33] The Tribunal may be spoken to in the event any matter or matters should arise in connection with the implementation of this Order.
“Helen Jackson”

HELEN JACKSON

MEMBER

“Gerry Divaris”
GERRY DIVARIS

MEMBER
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