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DECISION DELIVERED BY S. JACOBS AND ORDER OF THE BOARD
INTRODUCTION

[1] Don Black Investments Limited (“DBI”) and South Winds Development Co. Inc. (“South Winds”) are neighbouring land owners in the Municipality of Middlesex Centre (the “Municipality”), each wishing to develop a subdivision. The purpose of this hearing was to deal with DBI’s draft plan of subdivision for its property located at 10293 Glendon Drive (the “subject property”). The remaining issue between the parties relates to the conditions of draft plan approval for wastewater and stormwater servicing; DBI (along with the County of Middlesex (“County”) and Municipality) propose wording for two of the conditions that is different from that proposed by South Winds.
[2] To facilitate its subdivision, DBI requires an amendment to the Official Plan for the Municipality (the “OPA”), and an amendment to the Municipality’s Comprehensive Zoning By-law No. 2005-005 (the “ZBA”). The Municipality refused the OPA and failed to make a decision on the ZBA within the statutory time frame, and so DBI appealed to the Ontario Municipal Board (the “Board”) pursuant to s. 22(7) and s. 34(11), respectfully, of the Planning Act, R.S.O. 1990, c. P. 13, as amended (the “Act”). The County also failed to make a decision regarding the draft plan of subdivision within the statutory time frame, and so DBI also appealed to the Board pursuant to s. 51(34) of the Act.
[3] The parties advised the Board at the outset of the hearing that they had worked together to settle the vast majority of issues, bringing the issues list from over 40 issues to really just one issue pertaining to the draft plan conditions for the subdivision. Mr. Micalief, who appeared on behalf of an unincorporated residents group, indicated that his group no longer had any outstanding issues and that he was satisfied with the conditions as jointly proposed by DBI and the County/Municipality. He chose not to attend the rest of the hearing.
[4] Despite the narrow issue in this hearing, the Board heard four days of extensive planning and engineering evidence from the following witnesses, all qualified by the Board to provide opinion evidence:

On behalf of DBI:

· Karl Gonnsen (municipal engineering and land use planning);

· John Henricks (land use planning);

On behalf of the County and Municipality:

· Brian Lima (municipal engineering);
· Michael Hannay (urban design);

· Benjamin Puzanov (land use planning);

· Durk Vanderwerff (land use planning);
On behalf of South Winds:

· Anthony Gubbels (municipal engineering); and

· Carol Wiebe (land use planning)

[5] Don DeJong, principal of Tridon Group Ltd., the agent for DBI, also testified.
Procedural Matters

[6] Mr. Meagher advised the Board, at the start of the hearing, that, despite the Board’s introductory comments that there was to be no unauthorized recording of the hearing, he was aware that someone was live-tweeting the hearing, creating an unofficial transcript. The Board reiterated its earlier comments regarding the recording of proceedings and also explained that any transcripts must be arranged in accordance with the Board’s Rules of Practice and Procedure and that no such arrangements were made for this hearing.
[7] The Board dealt with several objections during the course of the hearing relating to the relevance of South Winds’ discussions with the Municipality regarding its own subdivision. Both Mr. Gubbels and Ms. Wiebe were—at the request of counsel—excused during their respective testimony so that the Board could hear and dispose of the objections without influencing their testimony. In both instances, the Board ruled that any discussions between South Winds and the Municipality pertaining to South Winds’ subdivision would not be relevant to the Board in this hearing. The witnesses were accordingly directed to limit their testimony to opinions regarding the conditions of draft plan approval before the Board for the DBI subdivision. 

The Subject Property and Proposed Development
[8] The subject property is approximately 55.5 hectares (“ha”) in area. It is located within the Kilworth urban boundary, north of the Thames River, between existing residential areas to the east and Komoka Provincial Park to the south and a provincially-owned woodland to the west. Glendon Drive runs from north-east to south-west across the top portion of the subject property. 
[9] DBI is proposing to construct 447 single-detached dwellings and 98 street townhouse dwellings. Three blocks are proposed for future residential uses, while two blocks are proposed for commercial development, with the balance of the subject property proposed for schools, parks, and walkways.
The Servicing Issue and Related Conditions of Draft Plan Approval
[10] All parties agree that the preferred, permanent solution for wastewater servicing in this area of the Municipality consists of a pumping station to be located on the South Winds property to direct flows to the Komoka Waste Water Treatment Facility (the “Komoka WWTF”). Similarly, the preferred permanent solution for stormwater management is a regional facility to be located on the South Winds property.  South Winds and the Municipality have worked to secure Environmental Certificates of Approval (the “ECAs”) to facilitate these permanent solutions. South Winds, the Board was advised, has appealed the conditions of approval for its draft plan of subdivision to the Board, with a hearing scheduled in October 2017. 
[11] DBI therefore wishes to have the option to provide, at its sole cost and risk, interim wastewater and stormwater servicing until such time as the permanent servicing solutions become available. The County and Municipality are in agreement with including conditions that would allow the Municipality to permit interim servicing. The difference in the conditions proposed to the Board is that the DBI conditions allow DBI to apply to the Municipality for interim servicing options, which may include an option to connect to the Kilworth Waste Water Treatment Facility (the “Kilworth WWTF”), while making it clear that DBI must connect to the permanent servicing solutions once they are available. The conditions proposed by South Winds, in contrast, do not provide for interim servicing options, and instead reference the ECAs to make clear that any servicing must be done through the permanent solutions to be constructed by South Winds on its property. The difference in position is perhaps best illustrated with reference to DBI ‘s condition 7(g), which South Winds does not include in its proposed conditions (Note that ‘Edgewater’ refers to the South Winds subdivision):
Condition 7(g) as proposed by DBI and the County/Municipality:
7.
That this approval is conditional upon and subject to wastewater conveyance infrastructure first being “in place”, subject to the Tendering Proviso, Release, Indemnity & Defence Provision set out and provided for in Condition #3, to transport wastewater from the Subdivision to the Komoka Wastewater Treatment Facility to the satisfaction of the Municipality and, in that connection, the following apply:
…

g)
In the event that agreements have not been executed between the Municipality and Edgewater to secure the wastewater conveyance infrastructure to the Komoka Waste Water Treatment Facility so as not to delay the construction program of the Subdivider, at the Subdivider’s election and risk, a portion of the Subdivision may be treated on an interim basis at the Kilworth Waste Water Treatment Facility if the facility is available to the satisfaction of the Municipality.  All references to the Komoka Waste Water Treatment Facility shall include, if available to the satisfaction of the Municipality, such treatment at the Kilworth Waste Water Treatment Facility.
ISSUES AND ANALYSIS

[12] There is no question, based on the unanimous planning evidence, that the OPA ZBA, and draft plan of subdivision are consistent with the Provincial Policy Statement, 2014 (the “PPS”). In addition, the planners agree that the ZBA and draft plan of subdivision conform to both the Municipality and County Official Plans (“OP”) and generally represent good land use planning. The Board therefore has no trouble approving these instruments.

[13] The issue before the Board is a narrow one: It is reasonable for conditions of draft plan approval to provide for the option of interim servicing at the discretion of the Municipality? 
[14] To answer the question in this case, the Board considered the following sub-issues:
1. Do the proposed conditions have regard for matters of provincial interest and are they consistent with the PPS, in accordance with s. 2 and s. 3(5) of the Act?

2. Do the conditions conform with the County and Municipality’s Official Plans, such that s. 24(1) of the Act is not offended?

3. Are the conditions reasonable in accordance with s. 51(25) of the Act?

1.
Matters of Provincial Interest and the PPS

[15] Section 2 of the Act requires a decision of the Board to have regard to matters of provincial interest, while s. 3(5) requires the Board’s decision to be consistent with the PPS. While the DBI and County/Municipality planning witnesses agree that the DBI conditions have appropriate regard for matters of provincial interest and are consistent with the PPS, Ms. Wiebe, in her evidence in chief, disagreed. In particular, she raised concerns regarding s. 2(f) and 2(h) of the Act, which state that the Board must have regard to matters of provincial interest, including the adequate provision and efficient use of sewage and water services and waste management systems (s. 2(f)) and the orderly development of safe and healthy communities (s. 2(h)). While she also referenced similar policies in the PPS, it became clear during cross-examination that she does not believe that interim servicing is contrary to the PPS or offends a matter of provincial interest. Rather, as she explained, she raised these concerns generally, and that her more specific concerns relate to the County and Municipality’s OPs. 
[16] While Ms. Wiebe is concerned that an interim solution that relies on the Kilworth WWTF may not be in the public interest, given operational concerns and complaints about the facility, the Board was not presented with evidence to substantiate this opinion. In addition, the Board is simply being asked to approve a condition that provides for the possibility of interim servicing, at the discretion of the Municipality, and understands that while the use of the Kilworth WWTF is a possibility, it is not a foregone conclusion. The engineering witnesses and Ms. Wiebe agreed that there is an interim solution available that relies on the Komoka WWTF, rather than the Kilworth WWTF. They also agree that there is capacity for the DBI development available at the Kilworth WWTF.
[17] The Board therefore finds that the conditions as jointly proposed by DBI and the County/Municipality have appropriate regard for matters of provincial interest and are consistent with the PPS.
2.
The County and Municipality OPs

[18] South Winds submits, based on Ms. Wiebe’s evidence, that neither the County or Municipality’s OP permit interim servicing. The DBI conditions, in its submission, allow for interim servicing, i.e., a “public work”, and that because the OPs do not permit interim servicing, the conditions have the potential to offend s. 24(1) of the Act, which requires that any public work must conform with the OP. The planning witnesses for both DBI and the Municipality, in contrast, share the opinion that the OPs do not prohibit permanent servicing and that there is therefore no issue regarding conformity with the OPs, and, by extension, s. 24(1) of the Act.
[19] Turning first to the County’s OP, it establishes a Growth Management Hierarchy with three types of Settlement Areas. The subject property is within an Urban Area. Section 2.3.2 of the OP requires that an Urban Area Settlement Area must be established in accordance with the following criterion:
a) Urban Areas shall demonstrate the potential to accommodate future growth through population projections and must either have full municipal services or demonstrate the potential to provide full municipal services, through a master servicing component of settlement capability report and/or completion of an Environmental Assessment (EA), pursuant to the Environmental Assessment Act.

Section 2.3.8.1 further provides that:
Urban Areas either provide or demonstrate a strong potential to provide full municipal services. Urban Areas have the highest concentration and intensity of land uses in the County. Urban Areas are the focus for future growth and are expected to accommodate a significant portion of the projected growth over the planning period.
New development, other than infilling, shall be fully serviced by municipal or communal water and sewage disposal systems…
[20] The Municipality’s OP similarly describes Urban Settlement Areas, explaining, in s. 5.1.1, that “[t]hese areas either provide or have the potential to provide full municipal services. All new proposed development shall be fully serviced by municipal water and sewage disposal systems.”
[21] All of the planning and engineering witnesses agree that DBI’s subdivision will be fully serviced by municipal water and sewage disposal systems. The proposed conditions would simply allow them to use an interim solution for these full services. In Ms. Wiebe’s opinion, however, interim servicing is not permitted because, while the OPs allow for the possibility of interim services in Community Areas, there is no mention of interim services with respect to Urban Areas. For example, s. 2.3.8.2 of the County’s OP states the following about Community Areas:
2.3.8.2
Community Areas

Community Areas are intended to serve the surrounding Agricultural Areas as well as provide an alternative to city or Urban Area living. Community Areas serve a community function but provide a more limited range of land uses and activities than in Urban Areas. The concentration and intensity of development is intended to be lower than in Urban Areas.

While Community Areas are intended to accommodate a portion of the County’s future growth, certain Community Areas may experience more or less growth because of servicing, environmental and/or economic circumstances.

New development in Community Areas is intended to take place on municipal or communal services; however, in areas where new development is proposed and municipal or communal services are not currently available or will not be available in the immediate future, development may proceed on other than full municipal services, on an interim basis, where provided for in a master servicing strategy component of a Settlement Capability Study or Environmental Assessment pursuant to the Environmental Assessment Act. Such development should not preclude the efficient use of land should full services become available in the future and all servicing studies shall consider all servicing options. [emphasis added]
[22] The Municipality’s OP contains similar language regarding servicing in Community Settlement Areas in s. 5.1.2:
New development in Community Settlement Areas is intended to take place on municipal services. If such services are not available, communal services may be considered if appropriate justification is provided. Further, in areas where municipal or communal services are not available or will not be available in the immediate future, Council and staff may consider the approval of interim development on other than full municipal services, where provided for in a master servicing strategy component of a Settlement Capability Study or Environmental Assessment pursuant to the Environmental Assessment Act. Such development should not preclude the efficient use of land should full services become available in the future and servicing studies shall consider servicing options. [emphasis added]
[23] To accept Ms. Wiebe’s opinion, that because the Urban Area policies are silent on interim servicing they are not permitted, would ignore the purpose and meaning of these OP provisions. The qualifier regarding interim servicing in Community Areas is that such servicing is provided other than on full municipal services. For example, as noted by Mr. Gonnsen, it may be possible for a development to have partial services, such as using wells. In such an instance, where the County and Municipality have clearly articulated a preference throughout the OP for full municipal services, it makes sense that the OPs would only allow for partial services on an interim basis. Nowhere in the OPs can the Board find a provision that in any way limits, let alone prohibits, the provision of full municipal services on an interim basis. The Board therefore prefers the evidence of Messrs. Gonnsen, Henricks, Puzanov, and Vanderwerff that interim services are not prohibited by the OP, and that the DBI conditions, in requiring full municipal services, conform to the OPs.
[24] It is also Ms. Wiebe’s opinion that, in accordance with the OPs, the permanent servicing solution is the only option due to the Middlesex Centre Master Servicing Plan (the “MSP”) and the Kilworth Wastewater Outlet Schedule ‘B’ Class Environmental Assessment (the “Wastewater Class EA”). Here she relies on the combined effect of various OP policies, including s. 2.3.2(a) of the County’s OP, cited above, and provisions of the Komoka-Kilworth Secondary Plan, which is incorporated into the Municipality’s OP, to stand for the proposition that growth should be managed in an orderly manner. This is clearly articulated in s. 5.7.11(d) of the Komoka-Kilworth Secondary Plan:
d) Services shall be provided in an orderly and coordinated manner that:

i. Provides for and encourages the construction and maintenance of services and utilities in an efficient manner while minimizing conflicts with other land uses.

ii. Provides for the future extension of services by developing sufficient capacity in the distribution, collection and treatment facilities to service the present and future needs of the Municipality.

iii. Protects the natural environment while providing the required services and utilities.

iv. Promotes co-operation with public agencies in planning for the multiple use of servicing and utility rights-of-way and corridors wherever possible.

v. Protects the service and utility from encroachment that would constrain its operation, result in hazard to life and property, and/or increase the cost of its operation.

[25] In Ms. Wiebe’s opinion, because the MSP contemplates use of the Komoka WWTF, any provision of interim services to the Kilworth WWTF is inefficient, and therefore does not conform with the OPs. If the Board were to accept this reasoning, it could just as easily find that directing flows away from the Kilworth WWTF, which all agree has capacity for the DBI development, is similarly inefficient. 
[26] Ms. Wiebe’s opinion also seems to incorporate the MSP and Wastewater Class EA into the Municipality’s OP. Nowhere in this OP does the Board see a requirement that either document must be adhered to rigidly. On the contrary, s. 5.7.11(a), which was referred to by all planning witnesses except for Ms. Wiebe, indicates that the MSP identifies “probable servicing solutions.”

5.7.11
Komoka-Kilworth Servicing Policies

…

General

a)
The Municipality has prepared a Master Servicing Plan to guide the determination of how lands required for long term urban growth will be serviced. The Master Servicing Plan projects a 20 year servicing boundary and identifies the probable servicing solutions for these areas. This Secondary Plan provides a more detailed servicing plan and progression of phasing for the Komoka-Kilworth Urban Settlement Area.

…

[27] While s. 2.3.2(a) of the County’s OP does indeed reference “a master servicing component of a settlement capability report and/or completion of an environmental assessment”, Ms. Wiebe agreed in cross-examination that this policy sets out criteria for the establishment of a Settlement Area, which is not what is before the Board. In addition, she agreed that the Municipality’s MSP is not a master servicing component of a settlement capability report referenced in s. 2.3.2(a). 
[28] Even if the Board were to accept that the MSP and Waste Water Class EA are somehow rigidly incorporated into the OP, a review of those documents does not lead to the conclusion that interim servicing is prohibited. The Guiding Principles of the MSP, Ms. Wiebe agreed, give preference to long term solutions, but contemplate that there may be interim servicing solutions in the Municipality (Guiding Principle 3). The Guiding Principles also acknowledge that the MSP “would not and should not veto” the Municipality’s Growth Plan (Guiding Principle 2). Messrs. Gonnsen, Henricks, Puzanov, and Vanderwerff agree that the development of the subject property is important for the Municipality’s realization of the Komoka-Kilworth Secondary Plan.  The Board therefore finds no inconsistency between the DBI conditions and the MSP. 
[29] Similarly, the Board finds, based on a review of the engineering evidence and of the document itself, that the Waste Water Class EA provides an evaluation of alternatives to convey wastewater to the Komoka WWTF. The Board heard no evidence to indicate that it prevents consideration of interim servicing options. There was significant discussion among the witnesses as to whether an addendum to this Wastewater Class EA would be required, with South Winds submitting that it would require amendment and DBI and the County/Municipality submitting that it would not. While the Board is not convinced, based on the evidence, that such an addendum would be necessary, it finds that it is not necessary for the Board to make such a determination. The DBI conditions, which give the Municipality authority to consider and approve any interim servicing solution, do not preclude an addendum if it were required.
3.
Reasonableness of the Conditions

[30] Subsection 51(25) of the Act allows the Board to impose conditions that are “reasonable, having regard to the nature of the development proposed for the subdivision.” The Board elaborated on this consideration in Taylor v. Guelph (City), [1998] 37 O.M.B.R. 61 to include the additional criteria of: 1. relevancy, 2. necessity, and 3. equity. Certainly there is no argument as to the relevancy of either set of proposed conditions before the Board in this case. It is also undisputedly necessary to address servicing for the proposed subdivision. However, the Board heard no evidence to indicate the necessity of, as South Winds proposes, references to specific ECAs relating to the permanent servicing solutions. In fact Mr. Gubbels acknowledged that the conditions as proposed by South Winds do not completely address the servicing requirements for the DBI subdivision, as there is no mention of an ECA required for a sanitary sewer along Emerson Drive. The Board finds that it would therefore be unreasonable to impose the conditions as proposed by South Winds.
[31] Regarding equity, the Board heard extensive evidence from both Mr. Gubbels and Ms. Wiebe about the unfairness that would result from allowing the potential for interim servicing. It appears that their concerns stem from earlier discussions South Winds had with the Municipality about the potential for interim servicing on its property. These discussions apparently left South Winds with the impression that the Municipality categorically turns down all requests for interim servicing. While the Board indicated earlier that these discussions are not relevant to its determination in this hearing, it accepts Mr. Lima’s evidence that all requests for interim servicing are considered on a case by case basis. The DBI conditions would in no way deviate from this practice. As the Municipality submitted, if DBI were to apply for an interim servicing solution, staff would consider it, and, if recommended, would bring it forward to Council, where it would be open for public discussion.  
[32] Mr. Gubbels and Ms. Wiebe also share the view that it is unfair for DBI to be able to proceed with an interim solution when South Winds has spent significant time and resources working toward the permanent solutions. The Board heard no evidence to indicate the harm that would result to South Winds from the DBI conditions. Ms. Wiebe conceded that there is no financial concern, and suggested that perhaps staff resources would be diverted from working toward the permanent servicing solutions. The Board cannot accept this, given that all parties agree that the permanent servicing solutions are the Municipality’s preferred solutions. The Board therefore finds no inequity in the DBI conditions.
[33] South Winds also submitted that the DBI conditions are unreasonable because they result in uncertainty. That is, by allowing the Municipality to determine whether interim servicing should be permitted, there is uncertainty in the conditions as to how the DBI subdivision will be serviced. The Board does not accept this, for two reasons: (1) The DBI conditions are certain in that development on full municipal services will occur; and (2) they are also certain in that once the permanent servicing solutions are available, DBI must connect to the permanent services. It is not unusual for the Board, in imposing conditions, to leave the details of implementation for servicing within the discretion of the municipality. This is no different, and the Board finds that the exact method of servicing in this case is best left to the Municipality to determine, as it is in a better position than the Board to know the servicing capabilities of its facilities at any given time.
CONCLUSION

[34] The Board finds the conditions put forward by DBI and the Municipality to be reasonable. Conversely, the Board finds the South Winds conditions to be incomplete in addressing the servicing requirements of the DBI subdivision, and therefore unreasonable. While South Winds is not in agreement with the DBI conditions, the Board, based on the evidence at the hearing and extensive review of the exhibits, can find no reason why these conditions would impact South Winds, given that they very clearly require DBI to pay its fair share of the permanent servicing solutions and to connect to them as soon as they are available. 
ORDER

[35] The Board orders that the appeals are allowed. 

[36] The Board orders that the Official Plan for the Municipality of Middlesex Centre is amended in accordance with Attachment 1 to this Order.

[37] The Board orders that Municipality of Middlesex Centre By-law No. 2005-005 is amended in accordance with Attachment 2 to this Order. The Board authorizes the municipal clerk to assign a number to this by-law for record-keeping purposes.

[38] The Board orders that the draft plan as shown in Attachment 3 to this order is approved subject to the fulfillment of the conditions set out in Attachment 4 to this Order.
“S. Jacobs”

S. JACOBS
MEMBER
If there is an attachment referred to in this document,

please visit www.elto.gov.on.ca to view the attachment in PDF format.

Ontario Municipal Board

A constituent tribunal of Environment and Land Tribunals Ontario

Website: www.elto.gov.on.ca  Telephone: 416-212-6349  Toll Free: 1-866-448-2248

