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DECISION DELIVERED BY SYLVIA SUTHERLAND AND ORDER OF THE BOARD
[1] Ezra Professional Corporation (“Appellant”) applied to the Committee of Adjustment (“COA”) of the Township of Minden Hills (“Township”) for relief from Zoning By-law No. 06-10 (“ZBL”) to permit the construction of a septic tile field within the required setback from the shoreline for a property at 1014 Bumblebee Lane (“subject property”).

[2] A variance from s. 41.15 was sought to permit a septic tiles field to be located 15.25 metres (“m”) from the shoreline, whereas the by-law requires 30 m.
[3] The COA denied the application and the Appellant appealed to the Board pursuant to s. 45(12) of the Planning Act (“Act”).

SUBJECT PROPERTY

[4] The subject property is an undersized, narrow lot located in a low lying area adjacent to the Irondale River and Salerno Lake Creek. It contains a cabin “intended for occasional use” built in the 1970s on the Irondale, Bancroft and Ottawa railway bed, and currently has a composting toilet and leaching bed. Due to the size and configuration of the subject property, there is no location that is 30 m from both the river and the creek for the location of the septic tile field. 
HEARING

[5] Ian Clendening, a planner with the Township, was summoned by both Parties to give expert land use planning evidence. Wayne Hancock gave expert evidence in designing septic systems and Robert Hancock gave expert evidence in the installation of septic systems, both on behalf of the Appellant.
EVIDENCE AND FINDINGS

[6] In a report to the COA dated September 26, 2016 (Exhibit 9), Mr. Clendening outlined the proposal for which the Appellant was seeking relief.  It was to construct a septic tile field at one of two locations on the subject property, with neither meeting the required setback for such a field.  He pointed out in his report that the narrow subject property is significantly undersized and “given these constraints, accommodating a conventional septic system does not appear to be possible without a variance from the Township’s setback requirements,” adding “it is worth noting that the 30 m setback, which commonly applied by municipalities across Ontario, is more restrictive than the  15 m requirement set out in the Ontario Building Code.”
[7] Both in his report and in his oral evidence before the Board, Mr. Clendening stated that flooding of the subject property has been noted, although the extent of the flooding is unknown since the property is not zoned Floodway or Flood Risk as detailed hydrologic studies have not been undertaken in this area.  

[8] Mr. Clendening stated that locating a septic system within areas prone to flooding would result in an increased risk of untreated septic effluent entering the water.  He made reference to a letter from the Township’s Building Inspector and Municipal Law Enforcement Officer, Matthew Wesley, dated September 14, 2016 (Exhibit 11), in which Mr. Wesley states that in addition to not meeting the 30 m setback, “that due to historic flooding on the property, a leaching bed would not be suitable.”
[9] In his report to the COA, Mr. Clendening stated, “In accordance with the Official Plan (“OP”), s. 1.3.1.1 establishes that the ‘evaluation of environmental impact will be the biggest factor in determining the suitability of any property for development,’” and continues in s. 1.3.5.4 to state that “Water quality of lakes will be improved or protected through stormwater management practices, revegetating shoreline areas and upgrading or replacing septic systems.”

[10] Following the refusal of the application by the COA, Mr. Hancock met with Mr. Wesley to discuss a new design for the septic system.  Mr. Hancock, who in addition to being President of Hancock Engineering Services Inc., is also Director of Public Works for the Township of Cavan Monaghan.  He has had extensive experience in both the private and public sectors in designing septic systems, having designed more than 300 of them. He is a native of the Irondale area, and is familiar with the subject property.
[11] In a letter to Mr. Clendening dated February 7, 2017 (Exhibit 7), Mr. Hancock presented a new site plan proposal for the subject property utilizing a pump system to a raised bed: 
This design is put forward to address the concerns of flooding in the area of the cottage.  The design includes a pump and sealed chamber next to the actual cottage and a 50 mm (2”) line to a tank and raised bed.  The elevation of the tank and bed is set above the regional flood line in this area.  I consider this the most favourable option to a holding tank or gravity bed.  I also believe this will address concerns by Township staff about the bed being flooded. The bed itself is proposed to be constructed of filter sand and a stable surface material of filter cloth/rip rap or topsoil and seed is to be installed to eliminate any possibilities of erosion.
[12] The site plan for the new proposal has the proposed raised filter bed 36.25 m from Salerno Lake Creek and 17.4 m for the Irondale River.  This changes the required variance from 15.25 m to the shoreline to 17.4 m.
[13] Mr. Hancock told the Board the proposed system treats sewage on site, and does not require the ongoing maintenance of a holding tank.  He said that it is recommended for seasonal areas as being preferable to a holding tank. He said that the system would operate effectively even if the subject property was flooded.  It was his expert opinion that it was suitable for the subject property.

[14] The Township did not present any expert evidence to contradict Mr. Hancock on this critical point, most notably Mr. Wesley, who could not support the leaching bed proposed in the original application.

[15] Mr. Hancock has installed septic systems since 1980, having installed an estimated 600. He agreed with his brother that the proposed system, with its raised bed and pump, is the best system to install on the subject property, observing that the system requires less maintenance than a holding tank, and it purifies the water it emits. He supports the revised application.

[16] The Township made a motion for “non-suit” at the conclusion of the Appellant’s case on the basis that the Appellant had not addressed the four tests of s. 45(1) of the Act. Counsel for the Township stated that the Appellant could not build a case on the cross-examination of the Township’s witness, making reference to a decision by then Member Sniezek as found in Board file PL080937 (Exhibit 20).  
[17] While the Appellant had not recalled Mr. Clendening after he had given his non-opinion evidence at commencement of the hearing he, too, had summoned Mr. Clendening, so Mr. Clendening was not the Township’s witness alone.  Also, contained within the evidence the Board heard from the two expert witnesses the Appellant did call to give opinion evidence, while not directly addressing the four tests of s. 45(1), was material that could be extrapolated by the Board, or the Appellant in submission, and applied to the tests.
[18] Mr. Glendening, who had made no specific recommendation in his September 26, 2016 report to the COA, and who had pointed out in that report that the OP establishes that “the evaluation of environmental impact will be the biggest factor in determining the suitability of any property for development,” opined that the revised proposal did not meet the four tests of the Act. 

[19] He did not feel that it met the intent and purpose of the OP in regards to public safety. He took the Board to s. 4.4.2, which says that development and site alteration will be set back from all watercourses in order to protect their natural features and functions, provide riparian habitat and minimize the risk to public safety and property. 

[20] It states, “In general, development and site alteration should be set back a minimum of 30 metres for the high water mark of lakes, rivers, and streams.” It allows an exception “in cases where these setbacks are not achievable” where “the greatest setback possible will be required.”

[21] Mr. Clendening acknowledged that the required setback was not achievable on the subject property.  

[22] Unable to hang his hat entirely on environmental impact since, as he stated in his evidence, “a raised system does protect functionality even in times of flooding,”, Mr. Glendening turned to s. 3.2.4 of the OP (Exhibit 5), which deals with waterfront design.  Among the objectives of the OP relating to waterfront design is “to improve the aesthetic quality of the Township’s waterfront built form.” 

[23] Whether a cement holding tank surrounded by trees or a grassed-over raised system is the more aesthetically pleasing is indeed in the eye of the beholder. There was no suggestion that any existing natural shoreline vegetation would be disturbed by the raised system.  In fact, there was no evidence that there is any vegetation currently on the proposed location of the system.

[24] Mr. Clendening noted that the ZBL implements the OP, and, like the OP requires a 30 m setback for all new septic tile fields. As with the OP, environmental impact is the prime consideration of the ZBL in considering any new development.

[25] Mr. Clendening said that the installation of a functioning septic system was a desirable and appropriate use on the subject property, preferring a holding tank to a raised system.
[26] In his planning report, Mr. Clendening, pointing to Board jurisprudence on the issue of what constitutes a minor variance, left it to the COA to determine whether or not the requested variance was minor. While making reference to the amount of fill and clearing that would be required to implement the alternative proposal, Mr. Clendening did not outline any critical negative impact to the environment, including the ground water, the aesthetics of the waterfront, or the surrounding area of the alternative proposal.

[27] The Board finds that alternative proposal meets the four tests of s. 45(1) of the Act.  Environmental impact is the primary concern of both the OP and ZBL when determining the suitability of any new development. The Board found the evidence of both Wayne and Robert Hancock to be uncontested in this regard. Their evidence in this regard was essentially uncontested.  Neither was there any evidence to suggest that the revised application would offend the objectives of the Waterfront Design policies of the OP. The application meets the intent and purpose of both documents.

[28] Mr. Clendening stated that, “given that there is an existing cabin on the subject property, the ability to install some form of septic system would be a desirable and appropriate development of the property.” (Exhibit 4) 
[29] In this instance, whether or not the requested variance is minor has to be evaluated on any measurable negative impact it may have on the environment or the landscape. The Board heard none. In fact, the variance would be allowed by the Ontario Building Code, as Mr. Clendening pointed out in his planning report. The evidence of  Hancock was that, even if the subject property was flooded, the system would be safe.

ORDER

[30] The Board orders that the appeal is allowed in part and the variance to By-law No. 06-10 to permit a setback of a tank and raised bed to be located 17.4 m from the High Water Mark is authorized subject to it being built generally in accordance with the plan set out in Attachment 1 to this Order.
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