10
PL160641

PL161164

	
	[image: image1.png]nnnnnn





	Ontario Municipal Board
	

	Commission des affaires municipales

de l’Ontario


	


	ISSUE DATE:
	February 08, 2018
	 SEQ CHAPTER \h \r 1CASE NO(S).:
	PL160641

	
	
	
	PL161164


	PROCEEDING COMMENCED UNDER subsection 34(19) of the Planning Act, R.S.O. 1990, c. P.13, as amended

	Appellant:
	1486563 Ontario Inc.

	Appellant:
	Empire Communities (St. George) Ltd.

	Appellant:
	Walton Development and Management LP

	Subject: 
	By-law No. 61-16

	Municipality: 
	County of Brant

	OMB Case No.: 
	PL160641

	OMB File No.: 
	PL160641

	OMB Case Name: 
	Empire Communities (St. George) Ltd. v. Brant (County)


	PROCEEDING COMMENCED UNDER subsection 22(7) of the Planning Act, R.S.O. 1990, c. P.13, as amended

	Applicant and Appellant:
	Empire Communities (St. George) Ltd.

	Subject:
	Request to amend the Official Plan - Failure of the County of Brant to adopt the requested amendment

	Existing Designation:
	Agricultural (Future Growth Area)

	Proposed Designated: 
	General Commercial and Medium Density Residential

	Purpose: 
	To permit the development of 900 residential units in a variety of housing forms

	Property Address/Description: 
	205 & 209 Beverly St. W. & 239 & 241 Highway # 2

	Municipality: 
	County of Brant

	Approval Authority File No.: 
	OPA-B08

	OMB Case No.: 
	PL161164

	OMB File No.: 
	PL161164

	OMB Case Name: 
	Empire Communities (St. George) Ltd. v. Brant (County)


	PROCEEDING COMMENCED UNDER subsection 34(11) of the Planning Act, R.S.O. 1990, c. P.13, as amended

	Applicant and Appellant:
	Empire Communities (St. George) Ltd.

	Subject:
	Application to amend Zoning By-law No. 110-01 - Neglect of the County of Brant to make a decision

	Existing Zoning:
	Agricultural Restrictive

	Proposed Zoning: 
	Site specific to permit proposed development

	Purpose: 
	To permit the development of 900 residential units in a variety of housing forms

	Property Address/Description: 
	205 & 209 Beverly St. W. & 239 & 241 Highway # 2

	Municipality: 
	County of Brant

	Municipality File No.: 
	ZBA10/08/RA

	OMB Case No.: 
	PL161164

	OMB File No.: 
	PL161165


	PROCEEDING COMMENCED UNDER subsection 51(34) of the Planning Act, R.S.O. 1990, c. P.13, as amended

	Applicant and Appellant:
	Empire Communities (St. George) Ltd.

	Subject:
	Proposed Plan of Subdivision - Failure of the County of Brant to make a decision

	Purpose:
	To permit the development of 900 residential units in a variety of housing forms

	Property Address/Description: 
	205 & 209 Beverly St. W. & 239 & 241 Highway # 2

	Municipality: 
	County of Brant

	Municipality File No.: 
	PS2/08/RA

	OMB Case No.: 
	PL161164

	OMB File No.: 
	PL161166


	Heard:
	January 26, 2018 by telephone conference call


	APPEARANCES:
	

	
	

	Parties
	Counsel

	
	

	Parkland Fuel Corporation
	M. Kemerer

	
	

	Empire Communities

(St. George) Ltd.
	P. DeMelo

	
	

	County of Brant
	N. Smith

	
	

	Losani Homes (1998) Ltd.
	J. Meader

	
	

	2482704 Ontario Inc.
	B. Duxbury

	
	

	Riverview Highlands

(St. George) Holdings Ltd. and

Brant Star Developments Ltd.
	J. Hitchon

	
	

	Participant
	

	
	

	Louitia Investments Ltd.
	P. Pickfield


MEMORANDUM OF ORAL DECISION DELIVERED BY R. G. M. MAKUCH ON JANUARY 26, 2018 AND ORDER OF THE BOARD

[1] This is the third Pre-Hearing Conference in these matters, which had been scheduled to finalize the Procedural Order to govern the proceedings as well as to deal with the status of Louitia Investments Ltd.
Parkland Fuel Corporation (“Parkland”) Motion to Adjourn

[2] Parkland brings a Motion for an order of the Board adjourning the hearing of the Parkland issues for this hearing in order to allow those issues to be heard together in a consolidated hearing with the issues in an anticipated Board hearing on proposed County of Brant (“County”) Policy 2.8.9 respecting the St. George Propane Facilities.  Policy 2.8.9 is included in the proposed County Official Plan Amendment (“OPA”) for the St. George Study Area anticipated to be before the County’s Council in late March 2018 according to the evidence before the Board.
[3] The Parkland issues identified with respect to Blocks 76–78 in the proposed Empire Communities (St. George) Ltd. (“Empire”) subdivision hearing are as follows:

1. Does the proposed development meet:

(i) the D-1 and D-6 Guidelines, and 

(ii) the Technical Standards and Safety Authority (“TSSA”) Regulations and Guidelines for the Implementation of the Level 2 Risk and Safety Management Plan?

2. Is the proposed development required to demonstrate compliance with the items defined in 1(i) and (ii) above?
3. Is the proposal compatible with the industrial area to the south west of the subject lands? 

4. Do the proposed Official Plan Amendment, Zoning By-law Amendment and Draft Plan of Subdivision applications, with respect to Blocks 76-78, have appropriate regard for the continued operation of the existing Parkland propane facility to the south west of the subject lands and to the associated matters of public health and safety?

[4] The materials before the Board on this Motion consist of:

a) Motion Record dated January 16, 2018 including the Affidavit of Harry Froussios, sworn January 16, 2018;
b) Response to Motion by the County dated January 24, 2018; and

c) Response to Motion by Empire dated January 24, 2018.
[5] The Board notes that Empire and the County adopt the factual background set out in the Parkland Motion Record, more specifically the Affidavit of Harry Froussios, sworn January 16, 2018 for the purposes of this Motion.  

Parkland Position
[6] The grounds for the Motion are that an adjournment of the Parkland issues would avoid issues of prematurity and prejudice to Parkland and other parties to the hearing. Parkland argues that it is currently involved in two separate but related planning processes in the area known as St. George, namely, the Empire Zoning By-law and Official Plan Amendments and Plan of Subdivision applications herein as well as the OPA process currently anticipated to be before the County Council in late March 2018 as noted above.
[7] The Board notes that Parkland operates propane facilities located in close proximity to the Empire lands, which are designated as “Urban Residential” under the County’s Official Plan.

[8] Counsel for Parkland argues that the Empire applications and the OPA  process initiated by the County have proceeded hand in hand as an iterative process and that holding two hearings regarding the same issues would result in prematurity and prejudice.  The OPA process has resulted in at least two resubmissions of the Empire applications and within this context, the OPA, including Policy 2.8.9, while not yet adopted by Council, to date, represents an emerging policy framework that the Board should have regard for in its review of the revised applications.

[9] As part of their operations, the Parkland facilities are required to file a Level 2 Risk and Safety Management Plan with the TSSA. The Guidelines for the Implementation of the Level 2 Risk and Safety Management Plan, permit only low density (10 units/hectare) residential uses with ground level access and commercial uses are to be located within the hazard distances established from facilities such as operated by Parkland. This encompasses the proposed uses/densities for Blocks 76–77 of the proposed Empire subdivision.  Parkland argues that sensitive uses such as day care facilities should not be located within Blocks 76-78 of the proposed Empire subdivision.

[10] The Empire applications propose a higher density on Blocks 76-77 than is permitted in the guidelines referred to above and it is unclear as to whether any sensitive uses, such as day care facilities, are proposed on any of the blocks in question according to Parkland.  The proposed zoning by-law amendment, however, would permit day care facilities on these blocks. The Empire applications could significantly impact community safety and the viability of the Parkland facility and could result in the closure of such facility. 

[11] Parkland takes the position that proposed Policy 2.8.9 is too vague to protect public health and safety and the function of its facilities, in accordance with the Provincial Policy Statement 2014 (PPS) and has requested that the County revise Policy 2.8.9 to better protect the Parkland facilities as well as the public interest. 

[12] Furthermore, holding two hearings on these same issues would result in a duplication of time and resources for the Board and the parties and is neither reasonable nor appropriate. 

[13] The April hearing respecting the Empire appeals and any future hearing respecting any OPA appeals including Policy 2.8.9 will address the very same issues of land use compatibility and public health and safety, and involve a considerations of the same planning instruments and documents and that that holding two hearings regarding those same issues would result in prematurity and prejudice according to Parkland.  Proceeding to two different hearings respecting Blocks 76-78 could result in conflicting results, with one panel coming to one conclusion and another panel arriving at another result.

[14] Parkland further maintains that the adjournment of the Parkland issues and consolidating these any future with the appeals of the Policy 2.8.9 in one hearing would not result in any obvious prejudice to Empire whose applications have been filed since 2008 and have been the subject of a number of revisions. There is no demonstrated urgency to holding a hearing on the Parkland Issues until they can be consolidated and heard together.  Any delay with respect to adjudicating these issues in a consolidated hearing would not be unreasonable given that it unlikely according to Parkland that the April hearing can be concluded within the time allotted. 

County of Brant Position

[15] The County adopts the submissions of counsel for Parkland and supports the Motion.  It maintains in its Response that it has raised the issue of prematurity in this case respecting the Empire Official Plan Amendment, Zoning By-law Amendment and Draft Plan of Subdivision applications given the County Council’s pending consideration of the St. George OPA, which is scheduled to be considered for adoption by County Council in late March 2018.  The County anticipates that there will be an appeal of the OPA in its final form and does not want to have to adjudicate the same issue in two forums.

Other Parties Position

[16] Losani Homes (1998) Ltd. (Losani), 2482704 Ontario Inc. (2482704), Riverview Highlands (St. George) Holdings Ltd. (Riverview) and Brant Star Developments Ltd. (Brant Star) do not take a position on the Motion.

Empire Position

[17] Counsel for Empire is opposed to the Motion, points out that the subject lands have been designated for residential uses and designated as part of the County’s settlement area since at least 2008 despite the existence of the Parkland facility and that Parkland has not identified to date, any in-force official plan policies relating to their facility that would be applicable to the Empire appeals.

[18] Policy 2.8.9, which may or may not be the subject of a future appeal has been included in the proposed County Official Plan Amendment for the St. George Study Area (OPA), which has not yet been adopted by Council but is currently expected to be dealt with by Council in late March, 2018. 

[19] Even if adopted by Council prior to the commencement of the Empire hearing, Policy 2.8.9 cannot be determinative of the Empire appeals since the applications pre-date the adoption of the OPA.  Furthermore, Policy 2.8.9 cannot be determinative of the current applications and as such any decision on this policy cannot determine the issue in the within appeals.  Notwithstanding any decision on the Policy 2.8.9, Parkland will be required to call evidence in the context of any hearing before this Board as to why the proposed Empire development is not appropriate in relation to its facility without being able to rely on Policy 2.8.9 as being determinative of the matter.  As such, Counsel for Empire argues that there can be no issue of prematurity as suggested by Parkland given that the policy cannot be relied upon to determine the issues in the Empire appeals and that the issues must be addressed in the context of the current in-force policies for which none have been identified.

[20] As the Parkland issues must be determined in accordance with the planning framework applicable as of the date of the applications, it would not be appropriate to adjourn the determination of these issues to after the finalization of new policies that could not be relied upon by any party as being determinative.  In addition, the granting of the requested adjournment would result in prejudice to Empire as it would be required to bifurcate its planning case and to call evidence in two separate matters.  Not only would Empire be required to call evidence in two separate cases, but two separate cases with two potentially different policy contexts.  In relation to the issues identified by Parkland, Empire would need to address the issues not only in the context of the current in-force planning instruments, which are the policies that must be determinative of the matter and what is proposed in the context of the currently scheduled hearing, but it would also need to be involved and address the issues in the context of a possible future policy that has yet to be adopted and for which no one is certain what the final policy will be.  

[21] A determination of the Parkland issues as identified in the current Empire appeals during the scheduled hearing in April would result in Empire not being required to participate in a hearing that may or may not arise from any appeal of Policy 2.8.9, which may or may not be filed at a later date after approval by Brant Council.  Adjourning the issue would require that Empire must, to its prejudice, participate in two separate hearings to deal with its outstanding appeals.

Findings

[22] The Board has considered the evidence before it as well as the submissions of counsel and finds that the Motion should fail for the reasons that follow.  The hearing of these appeals has been scheduled since April 19, 2017, at which time Parkland was granted party status in the hearing of these appeals.  Counsel for Parkland either knew or ought to have known at that time that there was a potential for appeals to be filed against the adoption of an OPA following the review process currently before County Council respecting the St-George Propane Facilities given the various interests obviously at play in the planning process for this area.

[23] Concerns with the issue outlined in this motion should have therefore been raised at that time when Parkland was seeking party status.  Empire is entitled to have a hearing of its appeals on the totality of its applications within a reasonable time frame.  Any prejudice to Parkland is outweighed by the prejudice, which Empire would suffer as a result of a bifurcation of its hearing in the manner proposed in the Parkland motion.  Determination of these issues in the within proceeding would result in Empire not having to participate in any future hearing of the proposed OPA for the St-George area.  Parkland’s request for an adjournment of its issues is solely for its own convenience so that it would not have to participate in two hearings.

[24] Accordingly, the Motion is dismissed

Hearing
[25] The commencement of the hearing of these matters is postponed to Wednesday, April 11, 2018 at 10:30 a.m.  Eight days are now set aside.

[26] The hearing will take place at:
Council Chambers

Municipal Building (Brant)

7 Broadway Street West

Paris Ontario  
[27] Luitia Investments Ltd. is hereby granted participant status on consent of all parties.

[28] The proceedings will be governed by Schedule A hereto.

[29] There will be no further notice.

[30] I am not seized.

 “R.G.M. Makuch”

R.G.M. MAKUCH
VICE-CHAIR
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