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MEMORANDUM OF ORAL DECISION BY BLAIR S. TAYLOR ON 
DECEMBER 11, 2019 AND ORDER OF THE TRIBUNAL
INTRODUCTION
[1] On November 26, 2019, the Tribunal held a Prehearing with regards to anticipated motions for party status and consideration of a draft Procedural Order, Issues List, and Hearing Plan.

[2] At that time the motions for party status did not materialize and while there was initially an impasse among the parties on the approach to the hearing, the parties were able to resolve their concerns and reached an agreement with regards to a phased hearing.

[3] The Tribunal had directed the parties to prepare and submit a revised draft Procedural Order, Issues List and Hearing Plan for consideration at this TCC.

[4] The Tribunal received the draft Procedural Order, Issues List and Hearing Plan and heard submissions with regard to the timing of Opening Statements, gave direction with regard to refinements to the draft Procedural Order and set a four-week hearing to commence on Monday, November 9, 2020, all for the reasons set out below.

DECISION

[5] The parties were in substantial agreement with regards to the draft Procedural Order, Issues List, and Hearing Plan except for the matter of Opening Statements.

[6] Counsel for the Appellant submitted that the Tribunal should direct that all parties should make their Opening Statements at the start of the hearing as this would be the most efficient way to proceed, that there would be no prejudice to the other parties (who all opposed her client’s appeals), and that her client would be prejudiced if the other parties were able to defer their Opening Statements until after the Appellant’s case was fully in.
[7] All the other parties (save for the Region who took no position), opposed this. These counsel submitted that there was nothing specific in the Tribunal’s Rules of Practice and Procedure on this point, that it was a matter of Tribunal preference, that in the ordinary course counsel were put to their election as to whether to make their Opening Statement at the outset of the hearing, or defer it to later, that there would be no surprise to the Appellant as all the issues had been identified, witness statements would have been exchanged and that the efficiency of the hearing would be unaffected.
[8] The Tribunal found that as this hearing would be for four weeks and governed by a Procedural Order and Issues list that inter alia set out all the issues for the hearing, mandated the meetings of like experts and the preparation of experts’ agreed statements of fact, there would be no surprise as to the issues or the evidence that would be called. 

[9] In these circumstances it did not appear appropriate for the Tribunal to depart from the normal hearing process of allowing responding counsel to determine whether they wished to make their Opening Statement at the outset of the hearing or defer it, and the Tribunal declined to make such a direction.

[10] With regards to the draft Procedural Order, Issues List and Hearing Plan, the Tribunal and counsel reviewed same and certain modifications were directed in light of the Tribunal ruling, and with regard to the finalization of the hearing date.

[11] The Tribunal set the Phase 1 hearing for four weeks commencing on Monday, November 9, 2020 at 10 a.m. The Tribunal will not sit on November 11, 2020 (Remembrance Day), and November 23, 2020.  The hearing, if it proceeds for all four weeks will conclude on December 8, 2020.
[12] Counsel for the City will forthwith confirm the hearing venue to the Case Coordinator and the other parties and participants.

[13] Counsel for the Appellant was directed to finalize the draft Procedural Order, Issues List, and Hearing Plan and with the consent of the other parties provide same to the Case Coordinator for consideration and issuance by the Tribunal.

[14] The Procedural Order as amended has been received and it is appended to this decision as Attachment 1 and forms part of this decision.

[15] There will be no further notice.

[16] I am not seized.

[17] Scheduling permitting, I may be available for case management purposes.

[18] This is the Order of the Tribunal.

“Blair S. Taylor”

BLAIR S. TAYLOR
MEMBER
If there is an attachment referred to in this document,

please visit www.elto.gov.on.ca to view the attachment in PDF format.
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