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	The Ontario Municipal Board (the “OMB”) is continued under the name Local Planning Appeal Tribunal (the “Tribunal”), and any reference to the Ontario Municipal Board or Board in any publication of the Tribunal is deemed to be a reference to the Tribunal.


	PROCEEDING COMMENCED UNDER subsection 34(11) of the Planning Act, R.S.O. 1990, c. P.13, as amended

	Applicant and Appellant:
	Losani Homes (1998) Ltd.

	Subject:
	Application to amend Zoning By-law No. 61-16 - Neglect of the County of Brant to make a decision

	Existing Zoning:
	(A) Zone, Agricultural Zone with one Special Provision (A-13), Agricultural Holding Zone and Residential Singles and Semis (HA-R2) Zone, Natural Heritage (NH) Zone and Employment Zone with a Special Provision (Mi-i)

	Proposed Zoning: 
	Residential Singles Zone (Ri), with special exception (Rl-_) to accommodate the single detached dwellings and larger street fronting rowhouses;

Residential Multiple Medium Density Zone (RM2), with special exception (RM2-_) to Residential Multiple High Density (RM3), with special exception (RM3-_) to accommodate mixed use developments;

Recreational Facilities (0S2) Zone to accommodate the parks and the stormwater management facilities;  

Natural Heritage Zone (NH) to accommodate the natural heritage features.

	Purpose: 
	To permit the proposed draft plan of subdivision

	Property Address/Description: 
	Part of Lot 7 and 8, Concession 2

	Municipality: 
	County of Brant

	Municipality File No.: 
	ZBA20-17-RA

	OMB Case No.: 
	PL171215

	OMB File No.: 
	PL171215

	OMB Case Name: 
	Losani Homes (1998) Ltd. v. Brant (County)


	PROCEEDING COMMENCED UNDER subsection 51(34) of the Planning Act, R.S.O. 1990, c. P.13, as amended

	Applicant and Appellant:
	Losani Homes (1998) Ltd.

	Subject:
	Proposed Plan of Subdivision - Failure of the County of Brant to make a decision

	Purpose:
	To permit 1292-1700 residential units consisting of single detached, townhouses, medium density residential, mixed use along with parks and SWM ponds

	Property Address/Description: 
	Part of Lot 7 and 8, Concession 2

	Municipality: 
	County of Brant

	Municipality File No.: 
	PS2-17-RA

	OMB Case No.: 
	PL171215

	OMB File No.: 
	PL180025


	Heard:
	June 2, 2020 by telephone conference call (“TCC”)
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	Denise Baker

	County of Brant
	Jyoti Zuidema and Peter Tice



	Riverview Highlands (St. George) Holdings Ltd.
	Jay Hitchon



	Empire Communities (St. George) Ltd.


	Paul DeMelo



	Parkland Fuel Corporation
	Marc Kemerer



	John Newton
	Alex Ciccone


MEMORANDUM OF ORAL DECISION DELIVERED BY MARGOT BALLAGH ON JUNE 2, 2020 AND ORDER OF THE TRIBUNAL
BACKGROUND 

[1] This Decision and Order results from this third hearing event, a status hearing  (“TCC”), on the appeals by Losani Homes (1998) Ltd. (the “Appellant”) of the failure of the County of Brant ( the “County”) to make decisions within the prescribed timelines required by the Planning Act (the “Act”) on their applications to amend Zoning By-law No. 61-16 (“ZBA”) and for approval of a draft Plan of Subdivision (“POS”) in relation to the proposed development of the Appellant’s lands in the community of St. George, described as Part of Lot 7 and 8, Concession 2, in the Township of South Dumfries (the “subject lands”). 
[2] The Memorandum of Oral Decision and Order from the first Prehearing Conference (“PHC”) was issued by the Tribunal on July 18, 2018 and served to: identify the Parties as noted above; grant Participant status to 15 individuals; and schedule a second PHC to get an update on the Parties’ efforts to resolve, define and scope the issues. 

[3] The Decision and Order from the second PHC was issued by the Tribunal on November 29, 2019 and served to: schedule a hearing for 15 days beginning at 10 a.m., Monday August 17, 2020 in Paris, Ontario; finalize a Procedural Order (“PO”), which was attached as Attachment 1; and schedule this TCC, originally set for March 13, 2020 but adjourned to June 2, 2020, to receive an update on matters associated with the appeals and preparations for the hearing including any efforts to resolve or scope issues. 
[4] In the meantime, on March 17, 2020, in response to the COVID-19 Pandemic, an emergency was declared pursuant to the Emergency Management and Civil Protection Act Ontario resulting in Regulation 73/20 which provides in part that “any provision of…any order of the Government of Ontario establishing any period of time within which any step must be taken in any proceeding in Ontario…shall, subject to the discretion of the…tribunal…be suspended for the duration of the emergency, and the suspension shall be retroactive to Monday March 16, 2020” (“State of Emergency Order”). The State of Emergency Order has been recently extended to June 30, 2020. 

THE STATUS HEARING 

[5] Counsel for the Parties participated in the TCC as noted. No Participants called in. 

[6] The Tribunal canvassed the positions of each of the Parties related to the possible implications of the State of Emergency Order on their ability to comply with the timelines required by the PO that was issued on November 29, 2019.  The Tribunal also invited the Parties’ views on whether the form of hearing for this case could reasonably be converted from in-person to some other form such as videoconference if the pandemic situation required such an adaptation for the hearing currently scheduled for 15 days starting on August 17, 2020. 

[7] Ms. Zuidema, counsel for the County, requested that the hearing days scheduled in August 2020 be adjourned for several reasons. She said that, at the end of March 2020, the County received a revised Plan of Subdivision from the Appellant.  However, Ms. Zuidema told the Tribunal that the County had received some, but not all, of the corresponding updates for the following reports: 

1. Environmental Impact Study 

2. Functional Servicing Report

3. Archaeological Assessment

4. Hydrogeologic Assessment

5. Geotechnical Investigation 

6. Erosion Threshold Analysis

7. Traffic Impact Analysis

8. Review and analysis of D-6 Guidelines 

9. Zoning By-Law and schedules

Ms. Zuidema said that the County needed all the updated technical reports to consider approving the revised Plan. She felt an adjournment would allow time for the Appellant to provide all the updated reports and for the County to consider them. 
[8] Further, Ms. Zuidema expressed concern that if a hearing in August was not able to proceed in-person, the hearing should be adjourned until it could. In her view, a videoconference hearing was not acceptable for this case in this remote area with “sketchy” internet access as compared to more urban centres and would be prejudicial to the County. She noted that there were 15 Participants who may not have internet access to observe the hearing. Ms. Zuidema estimated that 35-45 individuals would potentially attend the hearing and that there might also be media interest. She said there would be no suitable venue in the County for an in-person hearing to allow for social distancing with so many people. 
[9] Lastly, Ms. Zuidema told the Tribunal that the County did not have the resources to prepare for a contested hearing at the same time as settlement negotiations (she referred to this as “the parallel track system”). She said it is a smaller county with only one senior planner assigned to the file and that progress is slower during the pandemic with people working remotely from home.  
[10] Ms. Baker, counsel for the Appellant, requested that the hearing proceed as scheduled in August, regardless of whether the form of hearing needed to be creatively adapted to address the state of the pandemic at that time. She suggested the option of a hybrid form of hearing with some combination of in-person and videoconference or teleconference. In Ms. Baker’s view, the recently revised draft Plan of Subdivision satisfies the issues of the other parties, aside from the County, such that they would play only a minor or no active role in the proceeding. The Participants were legislated to participate by written statement only. She suggested that it was an option to have only the Appellant and the County attend in person before the Tribunal while everyone else could participate remotely if the number of people able to attend an in-person hearing was still restricted pursuant to an extended State of Emergency Order. Ms. Baker said it is the testing of the evidence that is really the key. If an in-person hearing is impossible come August, she suggested an option was to have evidence-in-chief proceed in writing with only cross-examination proceeding by videoconference to reduce the amount of time needed. Another suggestion was that cross-examination could take place before a court reporter and filed in written form with the Tribunal. 
[11] Ms. Baker said that the Appellant’s applications had been deemed complete and that all required information had already been provided. In her view, no adjournment was needed to provide updated reports, as the County suggested. She said that the conditions for approval, the experts’ meeting and witness statements would address any of the County’s outstanding issues related to the revised Plan. 
[12] Finally, Ms. Baker told the Tribunal that the parallel track system was embedded in the process and it was intended that the parties would prepare for a contested hearing while concurrently working toward settlement. 
[13] Counsel for the other parties generally agreed with Ms. Baker that their parties’ issues appeared to be addressed by the proposed revised Plan. They expressed willingness to consider participation in the hearing by remote technology, if needed, provided they receive the documentation in advance, including the updated technical reports, and be included in the experts’ meeting. 
[14]  All the Parties agreed that the PO should be varied to allow additional time to provide the expert witness statements and to provide written responses to any written evidence, as is set out in the Order to follow. The Tribunal asked Counsel if any other changes were needed and none were requested, aside from the County’s request to adjourn the hearing date, which was opposed as indicated above. 
[15] After considering the submissions of the Parties, the Tribunal decided it was premature to adjourn the in-person hearing scheduled for 15 days starting on August 17, 2020. Instead, the Tribunal scheduled another status hearing by TCC as set out in the order below. 
[16] Ms. Baker offered to provide a draft revised PO reflecting those changes ordered at the TCC on June 2, 2020. The following day, the Tribunal received a draft revised PO, attached to an email from Ms. Baker indicating that she had not only incorporated the changes to the PO ordered at the TCC, but had taken the liberty to further revise the PO to change the date for non-expert witnesses statements and participant statements, as well as the date for visual evidence. Further Ms. Baker indicated that she had substituted a different Issues List than that which was attached to the PO issued on November 29, 2019. 
[17] In response, Ms. Zuidema, emailed the Tribunal indicating that the County did not consent to varying the Issues List attached to the PO issued on November 29, 2019.  

[18] The Tribunal is not prepared to revise the PO issued on November 29, 2019 except to the extent discussed with all the Parties and decided upon by the Tribunal at the TCC. The Parties had the opportunity to raise any additional issues during the TCC but did not. 

[19] In comparing the Revised PO as provided by Ms. Baker with the PO issued November 29, 2019, the Tribunal noted further discrepancies including a significant change in the wording of paragraph 11 which appears to have been updated in the PO issued November 29, 2019 to address the legislated change to participant participation. 
[20] In light of the apparent confusion, the Tribunal has looked to the wording of the PO as issued on November 29, 2019 and has varied the dates in paragraphs 13 and 14 as was consented to by the Parties and ordered by the Tribunal at the TCC. No other variations have been made. 
[21] The Issues List, and any proposed changes to it, may be addressed at the request of the Parties at the next TCC on July 24, 2020. 
ORDER
[22] The Tribunal orders that the fourth hearing event, a status hearing, is scheduled for Friday, July 24, 2020 beginning at 9 a.m. by TCC. 
Individual(s) are directed to call 416-212-8012 or Toll Free 1-866-633-0848 on the assigned date at the correct time.  When prompted, enter the code 4779874# to be connected to the call.  If assistance is required at any time, press ‘0’ for the operator.  It is the responsibility of the person(s) participating in the call to ensure that they are properly connected to the call and at the correct time.  Questions prior to the call may be directed to the Tribunal’s Case Coordinator having carriage of this case.
[23] The purpose of the TCC on July 24, 2020, as identified at this time, is to:

· Receive an update from the Parties following the same field experts’ meeting on matters associated with the appeals and preparations for the hearing including scoping of the issues 

· Discuss the logistics of the August hearing depending on updated implications of the COVID-19 pandemic. 
[24] The Tribunal further orders that the PO issued on November 29, 2019 is hereby varied on consent as follows:
Paragraph 13 is deleted and the following is substituted: “The parties shall provide copies of any expert witness statements to the Tribunal, the other parties and to the Clerk on or before July 17, 2020 or the witness may not give oral evidence at the hearing.”
Paragraph 14 is deleted and the following is substituted: “Parties may provide to the Tribunal, the other parties and file with the Clerk a written response to any written evidence received on or before July 31, 2020.”

In all other respects, the PO issued November 29, 2019 remains the same. The revised PO is attached to this Decision and Order as Attachment 1. 
[25] Should the Tribunal receive the consensus of all the Parties to change paragraph 15 to extend the time for providing copies of their visual evidence from July 28, 2020 to August 7, 2020, the Tribunal will consider such further variation of the PO. Otherwise, the July 28, 2020 date remains. 
[26] Ms. Baker undertook to provide electronic access before June 18, 2020 to all the Parties to all the updated technical reports addressing the recently Revised Plan. 

[27] The Parties consented, and the Tribunal directs, that same field experts from all the Parties shall be invited to attend the experts’ meeting to take place on or before June 18, 2020 as per the PO.  
[28] The Parties and the Participants are to receive a copy of this Decision and Order. 
[29] No further notice will be provided. 
[30] This Member intends to continue to case manage this matter at the TCC on July 24, 2020, subject to availability. 
“Margot Ballagh”

MARGOT BALLAGH
MEMBER
If there is an attachment referred to in this document,

please visit www.elto.gov.on.ca to view the attachment in PDF format.
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