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DECISION OF THE TRIBUNAL DELIVERED BY GERALD S. SWINKIN 
[1] The hearing before the Local Planning Appeal Tribunal (the “Tribunal”) in this case involved two appeals by Dale Inc. and Dale II Inc. (the “Appellants”), an appeal from the failure of the Council of the City of Toronto (the “City”) to adopt an official plan amendment requested by the Appellants, and an appeal from the failure of the Council of the City to enact zoning amendments requested by the Appellants.
[2] The subject of the applications for amendment are the lands municipally known as 5, 7 and 9 Dale Avenue (which are three parcels of land and will collectively be referred to herein as the “Property” save where individual reference is necessary to distinguish one from the other, in which case the property will be identified by its municipal address).  The proposal by the Appellants is to secure permission to construct on this land assembly a 26 unit, four storey apartment building.
THE PARTIES AND THEIR POSITIONS
[3] The Appellants, as noted above, have brought these two appeals before the Tribunal on the basis of the failure of the Council of the City to act upon their applications for amendment.  As is not uncommon in these matters, the Appellants, through ongoing discussions and negotiations, including mediation, altered the development proposal in order to garner support for it.
[4] That alteration did have the effect of attracting the support of City Council.  At its meeting on December 13, 2018, Council directed the City Solicitor to appear before the Tribunal in this proceeding in support of what was dubbed “the Revised Proposal”.  That support was on certain stipulated conditions, which the Appellants have accepted.  In keeping with that direction, the City’s counsel, Mr. Suriano, indicated at the outset of the hearing this position of the City and that he would not be calling any witnesses.
[5] Also appearing at the outset of the hearing was a representative of the Toronto and Region Conservation Authority (“TRCA”), Steven Heuchert, Associate Director, Development Planning and Permits.  Mr. Heuchert advised the Tribunal that through ongoing efforts amongst the Appellants’ consultants, the City and TRCA, a delineation of the valley slope and an appropriate buffer had been established, which was duly reflected in the draft official plan amendment and draft zoning amendment by-laws, with express accommodation being made for authorized intrusions into this area by an existing teahouse and paved terraces.
[6] Associated with this resolution, certain obligations will be assumed and undertaken by the Appellants through a Stewardship Agreement regarding the slope and through other agreements with the City relating to the proposed development.  This will include an obligation to convey the valley slope and buffer to a public authority (which will be either the TRCA or the City, to be determined).
[7] On the strength of this resolution and these commitments, Mr. Heuchert communicated the support of the TRCA for the Revised Proposal and, as the TRCA did not wish to be further involved in the hearing, Mr. Heuchert requested permission to withdraw, which permission was granted.
[8] David Moore, as a resident in the South Rosedale neighbourhood, and arising out of his role as a director of the South Rosedale Residents’ Association (“SRRA”) when the applications were initially being advanced, sought party status and was granted that status.  However, Mr. Moore called no witnesses, did not offer his own direct testimony (as he did not file a participant or witness statement) and undertook no examination or cross-examination of any witnesses.  When questioned by the Tribunal at the outset of the hearing on his position with respect to the appeals, he responded that he had not chosen whether to support them or to object to them, but wished to maintain participation in the proceeding, as the Tribunal understood it, to address any misrepresentations which may surface regarding the actions of the SRRA.
[9] Two resident associations were granted party status, SRRA and My Rosedale Neighbourhood (“MRN”).  They will be referred to herein collectively as “the Associations”. They were represented by common counsel.  They were opposed to the development proposal.
[10] The Appellants called three witnesses, Janet Rosenberg, a landscape architect, Philip Goldsmith, a heritage planner/architect, and Robert Dragicevic, a land use planner.
[11] The Associations called two witnesses, Marcus Letourneau, a heritage planner, and Karl Bray, a land use planner.
[12] The Tribunal heard from four residents as Participants in the proceeding, Terrell Wong, Thomas MacKinnon, Philip Day and Peter Brueckner, all of whom were opposed to the development proposal.
THE PROPERTY AND ITS NEIGHBOURHOOD CONTEXT
[13] The Property is located in the established residential neighbourhood of South Rosedale.
[14] The South Rosedale neighbourhood is a veritable urban island whose green shorelines are essentially demarcated by the Rosedale Valley to the west and the south, the Don Valley to the east and Craigleigh Gardens, Roxborough Parkette, and David Balfour Park to the north. The Property is located on the very southern edge of the neighbourhood, occupying a lovely promontory at the lip of the valley, overlooking Rosedale Valley Road.
[15] South Rosedale was developed to follow its topography, resulting in curvilinear streets and atypical lot patterns that vary significantly from the typical grid-like approach employed through much of the City.  It was described through the hearing as characteristic of a garden suburb.
[16] Within the South Rosedale neighbourhood, single detached dwellings are the predominant residential building type, interspersed with semi-detached dwellings, townhouses and apartment buildings.
[17] The building types in the immediate vicinity of the Property include detached and semi-detached dwellings, condominium units in detached dwellings, and apartment buildings.
[18] Immediately to the north of the Property, across Dale Avenue, are two- and three-storey single detached dwellings on relatively uniform sized lots.  6 Dale Avenue is a three-unit condominium located within a former detached dwelling, apparently draft approved in 2009.
[19] To the immediate west of the Property are 1 and 3 Dale Avenue, both single detached dwellings. 3 Dale Avenue has undergone a large contemporary addition that overlooks the Rosedale Valley. Further west is 1A Dale Avenue, which consists of a three-storey apartment building (also located within Rosedale Valley), and then the Glen Road Pedestrian Bridge over the Rosedale Valley (connecting Dale Avenue with Bloor Street East, which provides access to Sherbourne subway station).
[20] To the immediate east is 15 Dale Avenue, a two-storey single detached dwelling with a detached garage, and 21 Dale Avenue, a four-seven storey apartment building, which is located at grade and has been constructed partially within the Rosedale Valley. Further east are more single detached dwellings. Castle Frank subway station located at the north-west corner of Bloor Street East and Castle Frank Road is accessible from this area.
[21] The Property itself is essentially rectangular in shape with an area of 9,383 square metres (0.938 hectares) and a frontage on Dale Avenue of approximately 91 metres (299 feet). The Property ranges in depth from approximately 93 metres (305 feet) on the west to 134 metres (440 feet) on the east. The southern portion (approximately 50%) of the Property is subject to the Regulation of Development etc. jurisdiction of the TRCA and is a heavily vegetated, well-defined slope condition forming part of the Rosedale Valley.
[22] The northern portion of the Property is currently improved with three single detached low profile bungalows (one on each of the respective lots forming the land assembly) with accessory structures in the rear yards. In particular, the rear yards are improved with concrete, timber and stone retaining walls, wooden stairs, fountains, sheds, a gazebo, and an in-ground swimming pool in the rear yard of 7 Dale Avenue. A free-standing garage is also located in the front yard of 9 Dale Avenue.
THE SOUTH ROSEDALE HERITAGE CONSERVATION DISTRICT
[23] South Rosedale was constituted as a Heritage Conservation District (“HCD”) under Part V of the Ontario Heritage Act (the “OHA”) by City of Toronto By-law No. 115-2003 enacted on February 7, 2003.  At the time of enactment of the designation by-law, City Council adopted what is referred to as the South Rosedale Heritage Conservation District Study (the “HCD Study”), which was to function as a guide for property owners, City staff, advisory committees and Council  when making decisions regarding matters set out under Sections 42 and 43 of the OHA.  The South Rosedale HCD was the subject of appeal to the Ontario Municipal Board, which approved the HCD by its decision dated December 17, 2003.
[24] The status and legal effect of the HCD Study was the subject of spirited submissions and evidence in this proceeding.  The nub of the issue is that there were amendments to the OHA in 2005 which introduced specific process and contents for a “plan” which is to accompany any newly constituted HCD.  The OHA, in s. 41.1(2), addressed HCDs which existed as of the date of the OHA amendments and provided a mechanism for municipal councils to subsequently adopt a “plan” that would be treated as the “plan” for that HCD.
[25] The fact is that, subsequent to these 2005 amendments to the OHA, City Council neither formally followed the statutory procedure nor enacted a by-law to adopt a “plan” for the South Rosedale HCD.
[26] As a consequence, there was a question as to whether the South Rosedale HCD was, as the Tribunal characterized it, an empty vessel, or whether the HCD Study had some efficacy in the administration of the HCD. This will be discussed below.
THE PATH OF THE APPLICATIONS
[27] The Appellants retained expert assistance in the fashioning of the development proposal.  This expertise came from a variety of disciplines.  By the time of this appeal hearing, the technical matters engaged by the development proposal were essentially not in issue.
[28] The process started on May 4, 2016, in the required fashion of a Pre-Application Consultation meeting with City Staff, the Owner and members of the project team to review the proposed development and to identify the various reports, studies, and drawings that would be required to form a complete application to the City. At the suggestion of City Staff, the project team and owner were directed to meet with the SRRA.
[29] On May 10, 2016, the Owner and project team met with five Director representatives of SRRA. The Owner and project team attended meetings with the SRRA to review the Proposed Development and involve it in the design development process. During the meetings, the SRRA offered critique and suggestions to the project team.
[30] A site visit was conducted with Staff of the TRCA on July 5, 2016 to review the site and identify various environmental and slope-related constraints and additional work or studies to be completed.
[31] In a July 13, 2016 letter to Heritage Preservation Services Staff at the City, David Townley, a director and past president of SRRA, summarized the position of the appointed SRRA Heritage Advisory Committee as: “We would suggest that while there are some further details to be considered, we have been pleased with this preliminary process in this pre-Application phase and the development team has been very responsive to specific concerns raised by the SRRA Directors attending these Project design review meetings”.
[32] In a July 26, 2016 letter to Heritage Preservation Services Staff, Mr. Townley, on behalf of SRRA, provided an addendum to his previous letter, concluding with the following: “Based on the above, the SRRA Heritage Committee under these unique circumstances would support the proposed demolition of the “C” rated residential buildings at 5, 7 and 9 Dale Avenue”.
[33] On November 22, 2016, a Community Consultation meeting was held at the St. Simon the Apostle Anglican Church.  The meeting was well attended by members of the community.
[34] On January 16, 2017, the SRRA submitted a letter to Heritage Preservation Services Staff at the City requesting that Staff disregard the July 13, 2016 and July 26, 2016 letters prepared by the SRRA.
[35] In or around January 2017, a petition was started on the web platform “Change.org” by My Rosedale Neighbourhood (“MRN”) calling for the City to “reject this project and maintain the integrity of the existing 3 lots”. Further explanation with respect to their opposition was summarized as “Rosedale is designated as a heritage conservation district under Part V of the Ontario Heritage Act. As such, merging of single family lots to build condominiums must not be allowed. Any development in this now protected neighbourhood must respect the height, density, and architectural character of the surrounding homes. Reference to low-rise post-war apartment buildings should not be seen as a precedent for additional destruction of what is now a heritage conservation district”.
[36] On September 9, 2017, a revised Official Plan and Zoning By-law amendment application was submitted to the City by the planning consultants to the Appellants to address comments received from residents and various City departments, and agencies.
[37] On September 11, 2017, MRN circulated an email newsletter wherein it stated its opposition to the Proposed Development as it relates to the removal of heritage homes and replacement with a “...condo that's too big and too high”. The newsletter requests volunteers to help to craft slogans in opposition to the Proposed Development, stressing that “The slogan should stay away from any messaging that implies 'not in my neighbourhood'”.
[38] In response to the further negotiations, the Appellants revised the proposed building and on September 20, 2017, an application for Site Plan Control Approval was submitted to the City in accordance with the Planning Checklist.
[39] On October 4, 2017, Dr. Marcus Letourneau (Letourneau Heritage Consulting Inc.) submitted a letter to City Heritage Preservation Staff identifying that his firm had been retained by MRN to review the heritage planning materials and stating significant concerns with the materials.
[40] On October 20, 2017, a Receipt of Complete Submission (for the Site Plan Control Approval Application) confirmation was issued by City Planning Staff to the Appellants.
[41] On November 6, 2017, the SRRA held a community meeting at St. Simon the Apostle Anglican Church. Although the Appellants’ project team could not attend this meeting a video presentation of the Proposed Development and the process being followed was recorded by Mr. Siamak Hariri, the architect, and Ms. Pepino, counsel, and presented at the meeting.
[42] During this meeting, resident comments were directed to the proposed built form and to matters of heritage conservation and preservation of 7 Dale Avenue. A presentation was made by Dr. Carl Bray and Dr. Letourneau summarizing that they had been retained by MRN to evaluate the Planning Justification Report (prepared by Walker Nott Dragecevic) and the Heritage Impact Study (prepared by Phillip Goldsmith).
[43] During this meeting, Don Hogarth of the SRRA provided an outline of the process to that point, including the SRRA sub-committee's recommendation and working relationship with MRN, noting that the professional advisors of SRRA had recommended settling with the Appellants if an appeal is filed, and that MRN had "different views" from the SRRA.
[44] Katherine Lee made a presentation on behalf MRN, outlining MRN's “10 reasons to reject the proposed Dale condo development”, including “it’s too big and too high”, “7 Dale has historical value and is worthy of designation”, “rules exist for a reason”, “our community's voice is more important than the Developer's profit agenda”, and that they will “fight for what's important”.
[45] On November 10, 2017, the Official Plan and Zoning by-law amendment applications were appealed to the Ontario Municipal Board by Aird and Berlis LLP on behalf of the Appellants by reason of City Council's failure to make a determination within the statutory timelines under the Planning Act 
[46] On November 16, 2017 Dr. Letourneau provided a Peer Review Report (dated November 2017) to City Staff (including City Planning and Heritage Preservation Services) and the office of the local Councillor.
[47] On November 29, 2017, revised materials in support of the Site Plan Control application were submitted to the City.
[48] On January 9, 2018, a revised Heritage Impact Assessment ("HIA"), prepared by Phillip Goldsmith, Architect and Heritage Consultant, was submitted to the City.
[49] On January 19, 2018, a formal nomination was jointly submitted to the City by the SRRA (care of Don Hogarth, President), the North Rosedale Residents’ Association (“NRRA”) (care of Lewis Redford, President) and MRN (care of Katherine Lee) requesting 7 Dale Avenue be considered for designation under Part IV of the OHA.
[50] On January 25, 2018, a revised Heritage Impact Assessment, prepared by Mr. Goldsmith, was submitted to the City.
[51] On January 30, 2018, Heritage Preservation Services Staff released a Staff Report recommending Council refuse a demolition permit for 5, 7 and 9 Dale Avenue and that Council authorize the City Solicitor to oppose any appeal of the demolition permit refusal.
[52] On February 8, 2018, the Toronto Preservation Board considered the January 30, 2018 Heritage Preservation Services City Staff report. The Toronto Preservation Board did not adopt the City Staff recommendations and instead adopted a motion put forward by the local Councillor to refer the matter back to City Staff to allow for the further consideration of 7 Dale Avenue, and to report back at the June 6, 2018 and June 20, 2018 meetings of Toronto and East York Community Council and the Toronto Preservation Board, respectively.
[53] On February 21, 2018, the Toronto and East York Community Council considered the January 30, 2018 Staff Report and recommended that City Council refer the item back to City Staff to allow for the consideration of 7 Dale Avenue and to report back to the June 20, 2018 meeting of the Toronto Preservation Board and the July 4, 2018 Toronto and East York Community Council meeting.
[54] On May 23, 2018, the Tribunal held the first Pre-Hearing Conference regarding the appeals of Council's failure to make a decision in respect of its Official Plan and Zoning By-law amendment applications. SRRA and MRN were each given party status in the proceeding.
[55] On June 13, 2018, Heritage Preservation Services released a Staff Report wherein they recommended that City Council refuse a demolition permit for 5, 7 and 9 Dale Avenue, that City Council authorize the City Solicitor to oppose any appeal of the refusal of the demolition permit, and that City Council support the City Planning Department's evaluation of 7 Dale Avenue as a "B" category building. Heritage Preservation Services Staff did not recommend the designation of 7 Dale Avenue.
[56] On June 20, 2018, the Toronto Preservation Board considered the June 13, 2018 Heritage Preservation Services Staff Report and adopted the recommendations contained in it.
[57] On June 22, 2018, City Staff released a Request for Directions Report where the City Planning Division recommended that City Council authorize the City Solicitor to oppose the proposed Official Plan and Zoning By-law amendments before the Tribunal.
[58] On July 4, 2018, the Toronto and East York Community Council did not adopt the recommendations of the Toronto Preservation Board and requested that the Chief Planner, Executive Director, City Planning report to the July 23-25, 2018 meeting of City Council based on any further discussions with the Appellants and consideration of the submissions made to the item by members of the public.
[59] On July 20, 2018, the Appellants submitted a revised proposal which was designed to retain the heritage streetscape features, increase the west side-yard setback, retain portions of the existing heritage landscape features in the rear yard, reduce the depth of the one storey portion of the building and make revisions to the at-grade landscaping within the front yard. As part of these revisions, Janet Rosenberg and Studio worked with Mr. Goldsmith to refine the proposed landscape design to preserve existing features of the Dunington-Grubb and Stensson landscape, which were considerably effaced by this time and to match the character of the South Rosedale neighbourhood.
[60] According to Mr. Dragecevic, these revisions were developed in consultation with Heritage Preservation Services Staff and were made in order to increase the breadth of landscaping surrounding the proposed apartment building, reduce the visual perception of the partial fourth storey, and to increase visual permeability through the proposed apartment building to the Rosedale Valley Ravine from the Dale Avenue public realm.
[61] On July 25, 2018, City Planning Staff released a Supplementary Report (relating to the proposed demolition) that recommended:
(a) 
City Council approve the applications to demolish 5, 7 and 9 Dale Avenue, all “C​-rated” structures in the South Rosedale Heritage Conservation District in accordance with Section 42 of the Ontario Heritage Act subject to the following:
i.
Prior to the issuance of a demolition permit, the owner shall: 
1.
Obtain approval for a zoning by-law amendment for the proposed replacement building, with such by-law being in full force and effect; and
2.
Obtain final site plan approval for the replacement building; and
3. 
Submit final plans and drawings for the replacement building, including a Landscape Plan in accordance with the approved site plan drawings to the satisfaction of the Senior Manager, Heritage Preservation Services; and
4.
Submit photo-documentation of the existing structures at 5, 7 and 9 Dale Avenue to the satisfaction of the Senior Manager, Heritage Preservation Services;
ii. City Council approve the replacement building at 5, 7 and 9 Dale Avenue as shown in the plans and elevations submitted by the applicant and prepared by Hariri Pontarini Architects and Janet Rosenberg & Studio dated July 20, 2018 on file with the Senior Manager, Heritage Preservation Services, subject to the following condition:
1.
Prior to the issuance of any heritage permit for the replacement structure located at 5, 7 and 9 Dale Avenue, the applicant will provide final building permit drawings and a landscape plan to the satisfaction of the Senior Manager, Heritage Preservation Services.
[62] On July 25, 2018, City Planning Staff released a Supplementary Request for Directions Report based on the submitted revisions to the proposed Official Plan and Zoning By-law amendments that recommended:
(a) 
City Council direct City staff to continue discussions with the applicant, and authorize the City Solicitor, in consultation with the Chief Planner and Executive Director, City Planning, to support a with prejudice settlement offer as described in this report (dated July 25, 2018) from the Chief Planner and Executive Director, City Planning, and set out in Attachments 2 to 6 of this report.
(b)
 City Council authorize the City Solicitor and the Chief Planner and Executive Director, City Planning to continue to work with the owner on the final form of the By-laws to be presented as part of a settlement at the Local Planning Appeal Tribunal.
(c) 
City Council authorize the City Solicitor and the Chief Planner and Executive Director, City Planning to prepare and finalize a settlement, based on the following:
i) The owner shall submit revised plans, drawings and perspectives to reflect the with prejudice settlement offer outlined in this report (July 25, 2018) from the Chief Planner and Executive Director, City Planning.
ii) The owner shall provide revised plans, drawings and studies to reflect the outstanding requirements outlined in the Engineering and Construction Services memos of October 17, 2017 and March 15, 2018, all to the satisfaction of the Chief Planner and Executive Director, City Planning and the Chief Engineer and Executive Director, Engineering and Construction Services.
iii) The owner agrees to pay for and construct any improvements to the municipal infrastructure in connection with the site servicing report, as accepted by the Chief Engineer and Executive Director, Engineering and Construction Services, should it be determined that upgrades to such infrastructure are required to support this development.
iv) The owner provides a detailed Conservation Plan, prepared by a qualified heritage consultant, to the satisfaction of the Senior Manager, Heritage Preservation Services.
(d)
In the event that a settlement as set out in recommendation above is reached between the City and the owner, City Council authorize the City Solicitor and appropriate City Staff to attend the Local Planning Appeal Tribunal hearing on this matter in support of the with prejudice settlement offer.
(e) 
City Council authorize the City Solicitor and other City staff to take any necessary steps to implement the recommendations above.
[63] At the July 23-30, 2018 meeting of City Council, Council considered the Request for Directions Report and adopted the following:
(a) 
City Council receive the supplementary reports (July 25, 2018) from the Chief Planner and Executive Director, City Planning on Items TE34.44 and TE34.45, and City Council request the City Solicitor and the Chief Planner and Executive Director, City Planning to report to the December 13, 2018 meeting of City Council on this matter.
(b) 
City Council instruct the City Solicitor to request the Local Planning Appeal Tribunal to continue to hold the hearing dates currently scheduled for March 11 to 22, 2019 and to schedule a third prehearing conference for the appeal related to 5, 7, and 9 Dale Avenue (Local Planning Appeal Tribunal Case PL171267) on a date following the meeting of City Council scheduled for December 13, 2018.
(c) 
City Council instruct the City Solicitor to consult with the parties and participants to the Local Planning Appeal Tribunal appeal related to 5, 7, and 9 Dale Avenue (Local Planning Appeal Tribunal Case PL171267) regarding the revised proposal and to request at the second prehearing scheduled for September 6, 2018 that the Local Planning Appeal Tribunal schedule mediation between the parties and participants regarding the revised proposal.
[64] In consideration of these recommendations, the Appellants continued to meet and consult with representatives of the SRRA and MRN and attend meetings coordinated through the local Councillor's office.
[65] On September 6, 2018, a second Pre-Hearing Conference of the Tribunal was held regarding the appeals of the Official Plan and Zoning By-law amendment applications.
[66] As a result of the on-going discussions with SRRA and MRN and a mediation session which was held on December 4, 2018 with representatives of the Appellants, SRRA, MRN and City Staff, on December 5, 2018, the Appellants made a without prejudice settlement offer to the SRRA and MRN that would include revising the architectural plans before the LPAT. This settlement offer included:
(a)
The existing floor plan for the fourth floor will be reduced by 1 metre at the East wall of the eastern section of the building the full north/south depth of the building;
(b)
The front yard setback of the western section of the building will be increased by an additional 0.5 metres, with a concomitant 0.5 metres added to the stepback of the fourth floor from the north property line of the west section of the building;
(c)
Mr. Hariri will further study the articulation and fenestration of the fourth floor as part of the Site Plan process;
(d)
The proponent will develop a Construction Management Plan in consultation with the City Solicitor and Councillor's office;
(e)
The proponent will work with the City Solicitor to develop a plan for communication with and provision of information to, the community, through the SRRA and MRN, regarding the site plan approval process and detailed design development; and
(f)
The proponent will provide six street trees in consultation with JRStudio and the City Forester, to a maximum value of $20,000, to be located in South Rosedale in locations directed by the SRRA in consultation with the City.
[67] As requested by City Council at its July 23-30, 2018 meeting, on December 12, 2018 City Staff released a Request for Directions Report on the proposed Official Plan and Zoning By-law amendment applications. This report contained recommendations in a Confidential Appendix (subsequently released after the December 13, 2018 meeting).
[68] On December 12, 2018, Counsel for the SRRA and MRN submitted correspondence to City Council requesting deferral of Council's consideration and stating that their clients were now pursuing the designation of 7 Dale Avenue as a Provincially-significant heritage property under Part IV, Section 34.5 of the OHA. Counsel for the SRRA and MRN also raised concerns with a perceived lack of consultation opportunities on the Proposed Development.
[69] In the December 12, 2018 Request for Directions Report, City Staff summarize their opinion on the Proposed Development (as revised July 20, 2018), stating that the “Revised Proposal” sufficiently:
(a)
Conserves the streetscape heritage character of the site and its immediate context;
(b)
Improves the Applications' contribution to the SRHCD's park-like setting by removing a substantial amount of the previously proposed front yard hardscaping (including removal of proposed front yard patios) and increasing the west side yard setback to retain a generous amount of soft landscaping;
(c)
Conserves the visual permeability of views from Dale Avenue to the adjacent ravine, and creates a stronger distinction between the east and west halves of the building by removing balcony projections within the 3.6-metre gap between the two wings, decreasing the depth of the 1-storey portion connecting the two wings, and making the north and south walls fully transparent; and
(d)
Conserves significant individual heritage attributes of 7 Dale Avenue that are not currently protected under the HCD Plan and Part V designation by retaining and restoring the "Tea House" which sits to the rear of the property on the top of the ravine bank, restoring planting beds and original garden walls, and maintaining as much of the rear yard Dunington-Grubb and Stenesson landscaping features as possible, in consultation with the TRCA.
[70] On December 13, 2018, City Council adopted the recommendations in the Confidential Appendix. These recommendations became public shortly after Council's consideration and adoption, and are as follows:
(a)
City Council authorize the City Solicitor and appropriate City Staff to attend the Local Planning Appeal Tribunal hearing on this matter in support of the Revised Proposal described in the report (December 12, 2018) from the City Solicitor, subject to Parts 2 to 6 below.
(b)
City Council authorize the City Solicitor and the Chief Planner and Executive Director, City Planning to continue to work with the Owner on the final form of the By-laws to be presented as part of a settlement at the Local Planning Appeal Tribunal.
(c) 
City Council instruct the City Solicitor to request the Local Planning Appeal Tribunal to withhold its Order on the Zoning By-law amendment and Official Plan amendment applications until such time as the Tribunal has been advised by the City Solicitor that:
i.
the Owner has submitted revised plans, drawings, and perspectives, and a revised Heritage Impact Statement reflecting the Revised Proposal described in the report (December 12, 2018) from the City Solicitor to the satisfaction of the Chief Planner and Executive Director, City Planning;
ii.
the Owner has provided revised plans, drawings, and studies to reflect the outstanding requirements outlined in the Engineering and Construction Services memos of October 17, 2017 and March 15, 2018, all to the satisfaction of the Chief Planner and Executive Director, City Planning and the Chief Engineer and Executive Director, Engineering and Construction Services;
iii.
the Owner has entered into any agreements with the City as may be required securing, at the sole cost of the owner, the construction of any improvements to the municipal infrastructure in connection with the site servicing report, as accepted by the Chief Engineer and Executive Director, Engineering and Construction Services, should it be determined that upgrades to such infrastructure are required to support this development, all to the satisfaction of the City Solicitor;
iv. 
the Owner has provided a detailed Conservation Plan, prepared by a qualified heritage consultant, to the satisfaction of the Senior Manager, Heritage Preservation Services; and
v. 
the Owner has provided revised plans, drawings, and studies to reflect the outstanding requirements outlined in the Urban Forestry memos of September 27, 2016, October 23, 2017, and February 14, 2018, all to the satisfaction of the Supervisor, Urban Forestry, Tree Protection and Plan Review.
(d)
In the event that a settlement based on the Revised Proposal and subject to Parts 1 to 3 above is reached between the City and the Owner, City Council approve the issuance of a permit to demolish the structures at 5, 7, and 9 Dale Avenue, all Category "C" rated properties within the South Rosedale Heritage Conservation District, in accordance with Section 42 of the Ontario Heritage Act subject to the following:
i.
City Council approve the replacement structure for 5, 7, and 9 Dale Avenue as shown in the Revised Proposal and as further described in the report (December 12, 2018) from the City Solicitor, along with the revised Heritage Impact Statement to be submitted by the owner as referenced in Part 3.a., above, and that the replacement structure, landscaping, and conservation of the existing heritage landscape at 7 Dale Avenue be constructed substantially in accordance with the approved Conservation Plan, to the Satisfaction of the Senior Manager, Heritage Preservation Services;
ii.
the related site specific Zoning By-law amendment for the lands including 5, 7, and 9 Dale Avenue giving rise to the proposed Section 42 demolitions and alteration is supported by City Council and has come into full force and effect;
iii.
prior to the issuance of any heritage permit for the properties at 5, 7, and 9 Dale Avenue, including a demolition permit but excluding permits for interior work, repairs, and maintenance and usual and minor works for the existing building as are acceptable to the Senior Manager, Heritage Preservation Services, the applicant provide the following to the satisfaction of the Senior Manager, Heritage Preservation Services:
1.
photo documentation of all structures and q


landscapes at 5 and 9 Dale Avenue;
2.
full documentation of the existing property (all structures and landscape) at 7 Dale Avenue, including two (2) printed sets of archival quality 8" x 10" colour photographs with borders in a glossy or semi-gloss finish and one (1) digital set on a CD in tiff format and 600 dpi resolution keyed to a location map, elevations and measured drawings, and copies of all existing interior floor plans and original drawings as may be available
3.
a Conservation Plan, prepared by a qualified heritage consultant, for the retention and restoration of the original Dunnington-Grubb [sic] and Stenneson landscape at 7 Dale Avenue, as proposed in the Revised Proposal, and in keeping with the Standards and Guidelines for the Conservation of Historic Places in Canada, with such plan to include an estimate of costs associated with the work and an Interpretation Plan for the property at 7 Dale Avenue;
4.
a Letter of Credit, including provision for upward indexing, in a form and amount and from a bank satisfactory to the Senior Manager, Heritage Preservation Services, to secure all work included in the approved Conservation Plan; and
iv.
final building permit drawings for the replacement structure and a Landscape Plan consistent with the Revised Proposal as described in the report (December 12, 2018) from the City Solicitor, all to the satisfaction of the Senior Manager, Heritage Preservation Services; prior to the release of the Letter of Credit the Owner shall provide a letter of substantial completion prepared and signed by a qualified heritage consultant confirming that the required conservation work has been completed in accordance with the approved Conservation Plan; and
v. the owner agreeing to work with Senior Manager, Heritage Preservation Services, in consultation with the City Solicitor on a long-term strategy for the continued maintenance and conservation of the significant Dunnington-Grubb [sic] and Stenneson landscape at 7 Dale Avenue, including, but not limited to, consideration of designation under Part IV of the Ontario Heritage Act and a heritage easement agreement, or any other such protective measure as appropriate, once the conservation work has been completed and the lands have been evaluated for their cultural heritage value.
(e)
City Council request the Senior Manager, Heritage Preservation to review all remaining Category "C" rated properties within the North and South Rosedale Heritage Conservation Districts to ensure that the current ratings are appropriate, and propose a process for revising the existing ratings, in consultation with the City Solicitor, if necessary.
(f)
City Council authorize the City Solicitor and any other City staff to take such actions as necessary to give effect to City Council's decision.
[71] On January 22, 2018 the Honourable Michael Tibollo, Minister of Tourism, Culture and Sport wrote Dr. Letourneau in response to the request made on behalf of his clients for the Provincial designation of 7 Dale Avenue. In his response, the Honourable Minister notes that as the matter is before the LPAT, it would be inappropriate for the Minister to comment further and that heritage designation by the Province is intended only to be used in rare cases and not as a substitute for Municipal action.
ARE APARTMENTS PROHIBITED IN SOUTH ROSEDALE?
[72] There was a very distinct polarity of opinion between the Appellants, supported by their consultants, and the two resident associations and the members of the public heard by the Tribunal as Participants on the question of whether apartment buildings had been prohibited in South Rosedale.
[73] The position of the Appellants, as articulated through the evidence of Mr. Dragicevic, was that the Property, indeed the whole of South Rosedale, is designated Neighbourhoods in the City OP.  Section 4.1 of the Land Use Designations Chapter Four of the City OP details policy for the Neighbourhoods designation.
[74] Section 4.1.1 states that Neighbourhoods are considered physically stable areas made up of residential uses in lower scale buildings such as detached houses, semi-detached houses, duplexes, triplexes and townhouses, as well as interspersed walk-up apartments that are no higher than four storeys.
[75] The reference to “walk-up” harks back to early buildings that provided access to the apartment units above grade by stairs but in the contemporary era, especially in light of the requirements of the Accessibility for Ontarians with Disabilities Act, 2005, such buildings will have elevators.  This reference has now been properly removed through the amendments to s. 4.1.1 by City Official Plan Amendment 320.
[76] Mr. Dragicevic points to this policy as indisputable evidence that the Property is in a land use designation which will permit the proposed building as it complies with the limitation of being no greater than four storeys in height.  Evidently, City Planning staff share this view as there never was, or is, any suggestion from that department that an official plan amendment is required for this form of apartment development.
[77] The position in opposition is advanced on what could be characterized as a historical record basis.  The theory and background was articulated by Karl Bray, the consulting land use planner retained by SRRA and MRN.
[78] Dr. Bray prepared for the proceeding a table and associated maps which identify the apartment buildings in South Rosedale and their date of construction.  It was taken in as Exhibit 9. The exhibit lists 21 apartment properties.  Apart from the Castlemere Apartments at 75 Crescent Road, which were apparently constructed in 1913, the balance of the apartment buildings listed were constructed between the years 1955 and 1961, with none constructed after that period.
[79] The associated aerial photographs with the locations of the listed buildings outlined in red are instructive as they do show these buildings interspersed among the lower profile forms of development and, for the most part, as distributed around the periphery of the neighbourhood.
[80] Dr. Bray explains the period of apartment construction as initially generated by the need for post-war housing and then its cessation by a deliberate decision in 1961 to prohibit apartment construction by removing entitlement to it in South Rosedale from the zoning by-law.  He founds this position on a desire by the decision makers to protect, preserve and enhance South Rosedale’s single family character and to ensure neighbourhood stability.
[81] His response to the plain language of s. 4.1.1 of the City Official Plan is that this text is written in descriptive language rather than the policies which follow it, which according to him are directive and regulatory.  He concludes that it is not clear that the policy is permissive for new apartments in Neighbourhoods.  He then jumps to the bold assertion that if apartment buildings were intended to be permitted in South Rosedale, the area would have been designated as Apartment Neighbourhood.
[82] There is no defensibility to such analysis as the Apartment Neighbourhood designation is meant for apartment buildings of a scale greater than that found in the Neighbourhoods designation.  A four storey apartment building can be compatible with lower scale residential dwellings.  There is no suggestion in the planning history of this area that it should be developed on the scale anticipated by the Apartment Neighbourhood designation.
[83] In fact, through the production by Ms. Pepino of documents published by the Toronto City Planning Board and used in the cross-examination of Dr. Bray, the Tribunal was apprised of the impetus for the zoning amendment which removed apartment building as a permitted use in 1961.
[84] In a document styled as a Rosedale Planning District Appraisal, apparently produced in or around 1956, there is a topic heading “The Importance of Rosedale to the City”.  The text reads as follows:
It is important to the City as a whole that Rosedale should remain a residential area which is attractive to, and will keep as residents within the City boundaries, as many as possible of those who are of high financial, social, and professional standing in the community. The City needs such men to help in all the tasks of community life and devel​opment, and it is only in Rosedale and in a few other areas that such people do now live within the City boundaries in any numbers.
As was pointed out in the Board's publication The Changing City, the natural tendency will be for an even larger share of the poor and the unfortunate to concentrate in the City: it is part of the function of a central city in a growing metropolis to be the home of many in the lower income groups. However, the City would be wise to encourage as much balance as possible in its income-and status groups. Furthermore, as the metropolitan area spreads ever farther into the country, central locations are returning to favor as places to live. It is especially in these locations that senior professional, administrative and executive personnel can find not only residential amenity but also the convenience necessary to those who are often on call many hours beyond the normal working day.
In choosing to protect the quality of certain good residential areas the City may sometimes have to choose between that objective and the objective of encouraging as much new development as possible, at least within those areas. This can be regarded as an opportunity to direct new building into areas more in need of redevelopment rather than a hindrance to the City's progress. Sometimes people have to give way to progress, but in Rosedale there may be reason for the greater good of the whole City, to choose to let people come first.
[85] This sentiment is further expressed in the 1960 publication of the City of Toronto Planning Board entitled “Plan for Rosedale”.  Under the topic heading of  “The Apartment Problem” the following text appears:
The strategic location of Rosedale, with its low existing density, makes it necessary to consider whether or not the area's potential should be tapped, and more apartments permitted, especially in South Rosedale. There are several reasons why this would not be desirable at this time.
Over the past several years there has arisen what can only be described as a deep-rooted fear of apartment buildings, especially among those who live or want to live in the more desirable residential districts. However much it may be deplored; however much the City's new residential standards can do to eliminate the undesirable features of apartments, the fact remains that the fear exists. Rosedale's protection and enhancement cannot be achieved if the people in the area or those who wish to buy property in the district are apprehensive about what may be built next door to them. Whether or not the fear of apartments is justified makes little difference in these circumstances.
A loss in stability would not be the only result of continued apartment development. The winding streets would have to be widened, boulevard trees would have to be removed, new sewer services would have to be installed. The relatively few bridgeheads across Rosedale Valley join with major arteries at points where they are already carrying capacity volumes. The work required to overcome these several difficulties would, if carried out in the immediate future, make a complete alteration in the character of South Rose​dale. On the other hand, if apartment development were limited to one or two small areas close to subway stations, these disadvantages would not occur.
There is room for additional development in South Rosedale, not in apartments but in single dwellings and town houses, and this form of development, in keeping with the Rosedale tradition, would hold the confidence of the area's home owners and residents.
[86] It is clear to the Tribunal from this record that the rationale which spawned the removal of apartment building as a permitted use back in 1961 was fear, not land use planning in a neutral application of principles.  The “men” who help in the tasks of community life and development now live all around us and are not so gender confined.  This is 2019.  Proper land use planning should not be founded on fear.
[87] The City of Toronto is lauded for its diversity.  That extends to its people and its built form.  Despite the fact that there may have been a de facto moratorium on apartment construction in South Rosedale since 1961, contemporary planning policy does not impose any such restriction and the Tribunal fully recognizes the clear and ongoing intention of s.4.1.1 of the City Official Plan that apartment buildings of up to four storeys are expressly permitted forms of development within Neighbourhoods, including South Rosedale.
THE STATUS OF THE SOUTH ROSEDALE HERITAGE CONSERVATION DISTRICT
[88] A rather significant schism between the Appellants and the other Parties surfaced early on in the hearing.  This concerned the precise legal status of the HCD Study.  As referenced above in para. [23], City Council constituted the South Rosedale HCD by by-law on February 7, 2003 and at that time adopted the HCD Study.  As also referenced, there were amendments to the OHA in 2005 which impinged on heritage conservation districts.
[89] In order to understand the dispute, it is important to understand the legislative framework.  In 2005, amendments to the OHA were effected.  The relevant amendments pertaining to the dispute were those implemented by the introduction of a new s. 41.1.  The two relevant subsections, s. 41.1 (1) and (2), read as follows:
41.1 (1) A by-law under section 41 designating one or more heritage conservation districts in a municipality shall adopt a heritage conservation district plan for each district that is designated in the by-law.  2005, c. 6, s. 31.
2) If, on or before the day the Ontario Heritage Amendment Act, 2005 received Royal Assent, the council of a municipality had passed a by-law designating one or more heritage conservation districts, it may pass a by-law adopting a heritage conservation district plan for any one of the designated districts.  2005, c. 6, s. 31.
[90] Section 41.1 then goes on to prescribe a procedure for giving notice as to the proposed plan, mandatory consultation and public meeting input and receipt of written submissions.  Subsection 41.1(5) prescribes the mandatory contents of the plan.
[91] The planning and heritage witnesses for the Appellants take the position that as the HCD Study appears to comply with the mandatory contents set forth in s. 41.1(5), despite the fact that there is no evidence that City Council has ever formally undertaken the process mandated by s. 41.1 or passed a by-law to adopt the HCD Study as the “heritage conservation district plan”, that the Tribunal should treat the HCD Study as a heritage conservation district plan for the purposes of the OHA and that it should be the governing instrument in assessing the development proposal which is before the Tribunal in this proceeding.
[92] By contrast, the Associations, through their planning and heritage witnesses say that absent compliance with the mandated procedure laid down in s. 41.1 of the OHA, the HCD Study cannot be taken as a heritage conservation district plan within the meaning of the OHA.  They though do not simply discard the HCD Study.  They take the position that it remains what it was initially conceived to be, a guidance document, which should be used in assessing the development proposal along with the other relevant and operative policies.
[93] The Tribunal received in evidence through the Associations, as Exhibit 12, a document published in 2006 by the Ontario Ministry of Culture as part of the Ontario Heritage Tool Kit entitled “Heritage Conservation Districts – A Guide to District Designation Under the Ontario Heritage Act”.
[94] The document deals with the matter of pre-existing HCDs and the impact of the 2005 amendments to the OHA.  The entire text from that section is here reproduced:
Adoption of HCD plans for previously designated districts
The 2005 amendments to the Ontario Heritage Act require that municipalities prepare a HCD plan before designating a heritage conservation district. Previously, HCD plans were highly recommended, and most districts prepared a plan even though there was no requirement to do so. Some districts are only now preparing plans to assist them in the management of districts designated many years ago.
The Ontario Heritage Act now permits municipalities to adopt HCD plans for previously designated districts.
If a plan already exists, the municipality can pass a bylaw adopting the plan if the existing plan complies with the mandatory requirements for a HCD plan set out in subsection 41.1(5) of the act. If a plan does not exist, the municipality can prepare one. In both situations the municipality must follow the procedures set out in section 41.1 of the act for the adoption of a HCD plan.
The municipality must publish notice of the bylaw adopting the plan in a local newspaper and give notice to every property owner in the district and to the Ontario Heritage Trust. Anyone has a right to appeal the bylaw adopting the plan to the Ontario Municipal Board. If there is an appeal, the Board will hold a hearing and make a decision.
[95] The view expressed in this Ministry document accords with the Tribunal’s reading of the statute.  For the HCD Study to become elevated to have the status of a heritage conservation district plan, Toronto City Council, post the 2005 OHA amendments, would have had to have followed the procedural requirements of the OHA and to have enacted a by-law to formally adopt the HCD Study, or a variant of it, to become the heritage conservation district plan for the South Rosedale HCD.  City Council did not take that route.
[96] The Appellants attempted to construct an argument based upon Section 43 Ontario Municipal Board Act reviews issued by the Chair of the Ontario Municipal Board in 2009 of two prior Ontario Municipal Board decisions under Case references PL060850 (Port Dalhousie) and PL060606 (Kleinberg).  With respect to those decisions and the review by the Chair, the underlying circumstances and issues were different from those pertaining in this instance and this panel does not find any determination in those dispositions which binds this panel on the question before it.
[97] The Tribunal therefore finds, on the evidence and the fair interpretation of the statute in its clear expression, that the HCD Study is not a heritage conservation district plan within the meaning of s. 41.1 of the OHA.
[98] However, the baby does not go out with the bathwater.  The Tribunal here adopts a position akin to that being advanced by the Associations.  It was manifestly plain from the evidence in the proceeding that all Parties involved in the administration of the South Rosedale HCD have come to a commonly understood and accepted convention that the Study will be adhered to as the governing instrument for the purposes of the HCD.  This is reflected in the City staff reports on the matter as well as in the witness statements and testimony of the professional witnesses who appeared in this proceeding.  It is also worth noting that the four Participants essentially supported the HCD Study as the controlling instrument with respect to administration of the HCD.  And David Moore took party status purely to defend the HCD Study as the guiding document for use in administration of the South Rosedale HCD.  His final submissions make this plain.
[99] This custom now carries the weight of being time honoured and broadly accepted in the community.  It has become a custom by adhesion and although not legally binding, it serves to guide and resolve decision making within the HCD on a consensus basis.  The Tribunal will respect that.  The only obvious effect is that not being a formal heritage conservation district plan as contemplated by s. 41.1, the conflict provisions of s. 41.2 of the OHA are not engaged.
[100] For reference, s. 41.2 of the OHA reads as follows:
41.2 (1) Despite any other general or special Act, if a heritage conservation district plan is in effect in a municipality, the council of the municipality shall not,
a.
carry out any public work in the district that is contrary to the objectives set out in the plan; or
b.
pass a by-law for any purpose that is contrary to the objectives set out in the plan.  2005, c. 6, s. 31.
(2) In the event of a conflict between a heritage conservation district plan and a municipal by-law that affects the designated district, the plan prevails to the extent of the conflict, but in all other respects the by-law remains in full force.  2005, c. 6, s. 31.
[101] In the Tribunal’s view, as a result, there is no need to ascertain whether there may be a conflict here between the HCD Study and any by-law of the municipality.
THE PROVISIONS OF THE HCD STUDY WHICH BEAR UPON THE REDEVELOPMENT PROPOSAL
[102] Based upon the foregoing conclusion, the Tribunal does treat the HCD Study as being relevant to the consideration of the appeals before the Tribunal and will therefore explore the appropriate understanding of that document as it relates to the redevelopment proposal.
[103] The HCD Study is a 50 page document with descriptive appendices.  It is dated November, 2002 and was adopted in 2003 at the time of enactment of the by-law to create the South Rosedale HCD.  The document contains an extensive record of the historical development of South Rosedale.  Section 4 of the document relates to the District Analysis and ends with Chapter 4.3 on Heritage Evaluation.
[104] The HCD Study approached evaluation of individual properties on the basis of assigning each to one of four categories:  Categories A, B, C or unrated.  The rating followed a descending order of importance.  To abstract from the evaluation scheme, buildings rated “A” are individually outstanding and have actual or potential national or provincial significance, buildings rated “B” are noteworthy for their overall quality and have citywide significance, buildings rated “C” contribute to the heritage character and context of the neighbourhood, and buildings which are unrated are not of national, provincial, citywide or contextual heritage significance and do not contribute to the heritage character of South Rosedale.
[105] There is a map associated with Section 4.3.  On it, 5, 7 and 9 Dale Avenue are assigned to Category “C”.  Within South Rosedale, 724 properties are rated, with 357 of them in Category “C”, which categorization translates to 33% of all buildings within the South Rosedale area (including unrated properties).  Regarding the other rated properties, 330 are rated “B” (31%) and 37 are rated “A” (3%).
[106] The other key chapter within the document is 5.3.4 “Guidelines for Demolition”.  It is worth reproducing the text of this chapter in whole:
Guidelines in this section are for all buildings in the district. In general demolition is to be dis​couraged but it is acknowledged that the impact of demolition may vary depending upon the heritage evaluation category of the building in. question:
A.
Demolition of a building in the "A "or "B" category is to be vigorously opposed through the utilization, if necessary, of all heritage preservation protections afforded by law.
B.
Demolition of buildings in the "C" category is generally considered appropriate only if if the proposed replacement building, as shown in the issued building permit, is equally able or more able to contribute to the heritage character of the district and is acceptable under these guidelines and the zoning by-law.
C.
Demolition of an unrated building will generally be permissible if the replacement building, as shown in the building permit application, is acceptable under these guidelines and the zoning by-law.
[107] The Appellants rely upon this text to argue that the HCD Study never contemplated the absolute retention of Category “C” buildings.  Their argument then proceeds on the basis that the proposed replacement building will equally or more so contribute to the heritage character of the district and that the action taken by City Council to authorize the demolition permits for the Property was entirely appropriate and within the scope of the mandate laid down by this Chapter of the HCD.
[108] The Associations take issue with this position on two principal bases.  Firstly, their heritage consultant, Dr. Letourneau, takes the position in this proceeding that scant research was done at the time of the HCD Study and insufficient understanding was had of the real heritage attributes of 5, 7 and 9 Dale Avenue, but most significantly with respect to 7 Dale Avenue.  In his opinion, based upon his further research and investigation, 7 Dale Avenue certainly, and perhaps 5 Dale Avenue as well, warrant a classification reconsideration and should properly be treated as Category “B” buildings.
[109] Secondly, Dr. Letourneau disputes that the proposed redevelopment will maintain the heritage character of the district.  This position seems to be taken on a double barreled basis.  The principal ground is that based upon his comprehensive review of archival and on the ground evidence, 7 Dale Avenue is worthy of individual designation and would clearly be qualified as a Category “B” building that, by HCD Study policy, would therefore warrant protection from demolition.  The other branch of this position is that the proposed building itself, in his view, does not carry on the heritage attributes of these properties.
[110] As noted above, despite earlier in the process opinions from Heritage Preservation Services City staff recommending against demolition of the buildings on the Property, after further revisions to the proposal, the City Staff position recommended demolition and approval of the redevelopment proposal.  City Council accepted these later recommendations and has authorized the requested demolition of all of the buildings on the Property (save with respect to the teahouse at 7 Dale Avenue).
[111] Dr. Letourneau urges upon the Tribunal a broader view whereby he says that the interpretation of the HCD Study and the issues in this hearing must take into consideration Provincial planning policy and the City’s own planning policy regarding heritage conservation embedded in its Official Plan.
HERITAGE CONSERVATION POLICY
[112] The planning and heritage planning witnesses addressed heritage policy in the Provincial Policy Statement, 2014 (“PPS”) and in the Growth Plan for the Greater Golden Horseshoe, 2017 (“Growth Plan”).
[113] The relevant policies from the PPS as put before the Tribunal in this hearing relating to the heritage conservation issues are isolated as follows:
1.7.1 Long-term economic prosperity should be supported by
d) encouraging a sense of place, by promoting well-designed built form and cultural planning, and by conserving features that help define character, including built heritage resources and cultural heritage landscapes;
2.0 Wise Use and Management of Resources
Ontario's long-term prosperity, environmental health, and social well​being depend on conserving biodiversity, protecting the health of the Great Lakes, and protecting natural heritage, water, agricultural, mineral and cultural heritage and archaeological resources for their economic, environmental and social benefits.
2.6.1 Significant built heritage resources and significant cultural heritage landscapes shall be conserved. 
[114] The relevant policy relating to heritage conservation from the Growth Plan is:
4.2.7 Cultural Heritage Resources
Cultural heritage resources will be conserved in order to foster a sense of place and benefit communities, particularly in strategic growth areas.
[115] The Tribunal here parenthetically notes that the Growth Plan was modified following the conclusion of the hearing, effective May 16, 2019.  As the obligation under s. 3(5) of the Planning Act is that the decision of the Tribunal must conform with the Growth Plan at the time of decision, the Tribunal took judicial notice of the modified version and confirmed that there was no modification to this particular policy of the Growth Plan through this recent revision.
[116] As the record reflected, and as he testified before this panel, Mr. Goldsmith prepared a Heritage Impact Assessment concerning the question of heritage conservation on the Property and came to the conclusion that it would be appropriate to demolish the existing buildings in favour of redeveloping the Property with the proposed apartment building.  As part of the redevelopment scheme, there was to be restoration of certain iron fencing in the front yard, restoration and enhancement of landscaping and salvation of terrace stone.  There was also an accord amongst the staff from the City, TRCA and the Appellants that a teahouse/gazebo at the top of the valley in the rear yard of 7 Dale Avenue would be preserved as it exists.
[117] Mr. Goldsmith was principally guided by the policies and provisions of the HCD Study in coming to his conclusions as aforesaid.
[118] Dr. Letourneau was critical of this approach as he was of the view that it was too narrow and failed to follow through on the obligations delineated by Provincial policy as articulated through the PPS and the Growth Plan.  In his view, especially as the HCD Study was effectively just a guideline, there was a duty to give the Property full scrutiny before coming to any conclusions on how conservation was to be achieved.
[119] This full scrutiny necessitated undertaking more extensive research on the buildings on the Property and those who were responsible for designing them and occupying them.  To that end, Dr. Letourneau undertook an archival search to learn more about each component property.  This was deemed necessary by him as he was of the view that insufficient work had been done at the time of development of the HCD Study to truly understand the heritage attributes of the properties.
[120] The outcome of his further research was reflected in a detailed report prepared under his direction which essentially followed the process associated with what is known as an Ontario Regulation 09/06 criteria review.
ONTARIO REGULATION 09/06
[121] Ontario Regulation 09/06 (the “Regulation”) was made under the OHA.  As it is important to an understanding of the issues in this hearing, the Regulation is transcribed herein:
Ontario Heritage Act
ONTARIO REGULATION 9/06
CRITERIA FOR DETERMINING CULTURAL HERITAGE VALUE OR INTEREST
Criteria
1. (1) The criteria set out in subsection (2) are prescribed for the purposes of clause 29 (1) (a) of the Act. O. Reg. 9/06, s. 1 (1).
(2) A property may be designated under section 29 of the Act if it meets one or more of the following criteria for determining whether it is of cultural heritage value or interest:
1.
The property has design value or physical value because it,
i.
is a rare, unique, representative or early example of a style, type, expression, material or construction method,
ii.
displays a high degree of craftsmanship or artistic merit, or
ii. demonstrates a high degree of technical or scientific achievement.
2.
The property has historical value or associative value because it,
i.
has direct associations with a theme, event, belief, person, activity, organization or institution that is significant to a community,
ii.
yields, or has the potential to yield, information that contributes to an understanding of a community or culture, or
iii. designer or theorist who is significant to a community.
3.
The property has contextual value because it,
i.
is important in defining, maintaining or supporting the character of an area,
ii.
is physically, functionally, visually or historically linked to its surroundings, or
iv. is a landmark. O. Reg. 9/06, s. 1 (2).
[122] The Tribunal had an illuminating exchange with Dr. Letourneau about this Regulation.  The Tribunal observed that there were nine criteria and that, according to  s. 1(2) of the Regulation, it was only necessary for one to be met in order to sustain a heritage designation for any property.
[123] In considering the nine criteria, it is evident that many of the criteria have extraordinary breadth and that there is much subjectivity to many of them.
[124] This then led to a jocular part of the exchange where Dr. Letourneau gratuitously offered that every structure in Ontario could meet at least one of the criteria.  After expressing this sentiment, Dr. Letourneau chuckled at how preposterous that statement sounded but it was revealing as to the scope which is accorded the matter of ascertaining heritage attributes.
[125] At a simplistic level, this view would result in the entire built and manipulated natural environment in Ontario qualifying as a heritage resource and thereby requiring conservation.
[126] At a further simplistic level, if conservation were to be taken as no alterations being permitted, our communities would be frozen in amber.
[127] But Dr. Letourneau is not a simplistic man.  He went to great pains to explain how one must research and understand any given structure or landscape in order to arrive at an informed opinion about its heritage value.  The key here is an ascertainment of the “value” of the heritage attribute to the community.
[128] The OHA is set up to vest the judgment of value with the municipal council.  The municipal council is the body with the authority to designate properties under the OHA and thereby subject them to restraints against alteration and demolition, and impose obligations as to conservation.  These are very significant restraints and represent limitations on the general liberties associated with property ownership.
[129] To this end, the OHA requires that councils have the benefit of input on the matter of the heritage attributes associated with candidate properties so that they can make an informed decision.  For despite nominally meeting one or more of the Regulation criteria, not every property will be understood to have sufficient heritage value to warrant designation.
[130] And where a council is convinced that a property is worthy of designation, it is then important that the heritage attributes of value be properly interpreted and expressed with a view to their appropriate conservation.  This will not at all necessarily mean simple preservation of the status quo.  The acts of stewardship of the property which follow are subject to achieving conservation of the attributes that reflect the heritage value of the property as properly understood and as it moves through time.  This is particularly so where adaptive re-use is being made of a property.
[131] In their final written submissions, counsel for the Associations, at para. 116, say that the appeal is not about choosing between the ratings in the HCD Study and a Regulation assessment but rather that it is about using the tools available (including the HCD Study) to properly understand the heritage value of the existing resources of the Property and to ensure that that value is appropriately conserved.  The Tribunal agrees with that assessment.
THE CULTURAL HERITAGE RESEARCH RELATING TO THE PROPERTY
[132] As noted above, Dr. Letourneau undertook research of the Property using contemporary tools that involve electronic access to archival material as well as physical record and file review.  This came together in the form of a Peer Review of the Goldsmith work and as a Regulation assessment.
[133] Considerable material was put before the Tribunal as a result of this research.  Counsel for the Associations puts forward in final submissions what he treats from this evidence as the features of the properties that define their significance:
[134] Mr. Clare F. Woods at one time owned the properties at 3 through 9 Dale Avenue and there is evidence he had an integrated vision for this section of Dale Avenue.
[135] Howard Dunington-Grubb lived at 3 Dale Avenue and prepared an integrated landscape design for 3, 5 and 7 Dale Avenue, significant elements of which we know were constructed.
[136] Mr. Dunington-Grubb is considered the father of landscape architecture in Canada and few Dunington-Grubb residential gardens survive.
[137] The house at 7 Dale Avenue was Mr. Adamson's first modernist design and is integrated into the Dunington-Grubb landscape, which was a departure from the classic style used by these architects in their earlier work.
[138] The house at 7 Dale Avenue shows a high degree of craftmanship and was used by Mr. Woods to showcase new technologies and materials in anticipation of the post-war era.
[139] The significance of the design by Mr. Adamson at 7 Dale Avenue was recognized in contemporary publications, the Royal Architectural Institute of Canada Journal (Vol. 24 Ed. 8)39 and is profiled on the Adamson Associates' website.
[140] 5 Dale Avenue is associated with Ralph Day, a former mayor of Toronto from 1938 to 1940 and chair of the Toronto Transit Commission during the 1960s.
[141] Taken at an objective distance, these are factual assertions that come from the historical record. The task of the decision maker is to ascertain their value in the context of recognizing the nature and extent of conservation that may be deserved here.
[142] What struck the Tribunal from the extensive research undertaken by Dr. Letourneau was what counsel for the Associations has listed as the first feature of significance, which was also reflected in the City staff reporting.  In the City Staff report of June 13, 2018 regarding the proposed demolition of the existing buildings on the Property, there is a discussion as to the south side of Dale Avenue, most particularly 7 Dale Avenue and what was referred to as “The Dale”, as constructed by John Hoskin.  This construction goes back to the 1860s.  The Dale is described as a three storey, brick clad, slate roofed mansion set on a wide open lawn with interspersed trees.
[143] The Dale was demolished in 1944 and in its place at 21 Dale Avenue, constructed in 1957, is a seven storey 225 unit apartment building, which has been constructed down the slope of the Rosedale Valley.
[144] 7 Dale Avenue was built in 1944-45 on what seems to be essentially the parcel of land that now constitutes the Property.  There were apparently dwellings at 5 and 9 Dale Avenue from the late 1800s which were torn down in the early 1940s.
[145] The historical record reveals a large property on the south side of Dale Avenue upon which was constructed a remarkable house having command over the parcel.  That parcel of land was then later divided by way of a severance of a western portion in 1950 to create 5 Dale Avenue and then three years later in 1953 a severance of the eastern portion to create 9 Dale Avenue.
[146] The dwellings constructed on 5 and 9 Dale Avenue are described in the evidence as bungalows, one with a linked garage and the other with a garage at the front of the property.  Neither of these structures is held out as remarkable.  The record indicates that the property at 5 Dale Avenue was occupied by Ralph Day, a former mayor of Toronto, but only occupied by him after his term as mayor.
[147] It is thus conceivable to view the present development proposal as a character of return to the heritage of the Property in having the severed land segments reunited as a single parcel of land accommodating a significant residential structure.  In a long view, the Property has a heritage of being a bold promontory overlooking the valley below, accommodating a structure of physical presence.  In this sense, the demolition of the existing unremarkable buildings (demolition of residential buildings also being part of the history of the Property) in favour of a remarkable building can arguably be treated as more true to the heritage of the Property.  The conservation of the Property is fulfilled by restoring a physical presence that is commensurate with the geographic attributes of the Property at the top of the valley.
[148] The Tribunal engages in this observation simply to ensure that in these matters there is an understanding and awareness of the question of perspective.  Dr. Letourneau has brought a microscope to assessment of the properties and supplies us with a host of facts through time.  The mandate of the decision maker is then to consider all of the facts which are presented and determine what value should be assigned to them in terms of the importance to the community of any one or more of those matters that then warrants conservation going forward.  As noted above, this is the task of the municipal council under the OHA.
[149] Those who prepare heritage assessments and heritage impact assessments are collectors of facts and profferors of opinion.  They are not divinity.  Their work is intended to assist the decision maker, being a body elected by the community and accountable to that community, a body treated by the legislation as the one to exercise the judgment of what attributes may represent heritage value requiring conservation.
[150] Mr. Goldsmith, a qualified heritage architect, considered the record and held a different opinion than Dr. Letourneau.  Even after having the benefit of Dr. Letourneau’s work, Mr. Goldsmith did not alter his view that the grading of the buildings on the Property as set out in the HCD Study did not require revisitation.  The HCD Study, as accepted operating guideline, makes full allowance for demolition of structures in the interest of advancing the general and overall objectives of the HCD Study in the form of new buildings which will align with the heritage character of the district.
[151] As such, the Tribunal accepts that City Council, as the authorized decision maker under the OHA, considered the evidence put before it and, despite mixed opinions placed before it, made the heritage value judgments which they are authorized to make.  These judgments led them to authorize the demolition of the existing buildings on the Property and to authorize the proposed apartment building as fulfilling the objectives of the HCD Study and the applicable planning instruments. 
[152] The OHA imposes no obligation on a municipal council to retain any specific built or cultural heritage resource.  There is always a necessary judgment as to the heritage value of any given structure or cultural landscape as that relates to the community that the council governs.
[153] The South Rosedale HCD Study explicitly anticipates demolition of existing structures classified as C-rated structures and their replacement by new development.
[154] The Tribunal reads the record here as indicating that City Council at its meeting on December 13, 2018 accepted the Revised Proposal (as it was labelled in the City Planning reports and Council resolution) as the method by which the heritage attributes of the Property would be conserved for the purposes of the South Rosedale HCD and to implement that conservation, demolition permits with respect to the existing structures, once the prescribed terms and conditions imposed by Council were satisfied, may issue.  The Tribunal approaches this action as fully within Council’s jurisdiction and in conformity with the applicable Provincial and City Official Plan policy concerning heritage conservation.
[155] Interestingly enough, in summarizing the evidence of Dr. Bray in their final written submissions, counsel for the Associations references Dr. Bray’s acknowledgement in his oral testimony that the buildings on the south side of Dale Avenue are quite different architecturally from those on the north side (a number of which on the north side are B-rated) and his assertion that 5, 7 and 9 Dale Avenue are “the cygnets misperceived as ugly ducklings”.
[156] Counsel for the Associations footnotes this quote with the following guidance for the Tribunal: “Dr. Bray was of course referring to the classic Hans Christian Andersen fairy tale “The Ugly Duckling”, a story of “a homely little bird born in a barnyard who suffers abuse from the others around him until, much to his delight (and to the surprise of others), he matures into a beautiful swan, the most beautiful bird of all.”
[157] Counsel then goes on to say, “It is an apt metaphor for under appreciated mid-century modern buildings that are at risk in Toronto”.
[158] This bit of guidance, in fact, reflects in a much more elegant and literary way what the Tribunal has come to appreciate about the Property and attempted to express more prosaically above.
[159] It is a tale of transformation anchored to the primary geographic beauty.  The Revised Proposal is the swan informed by the heritage attributes of the Property.  On the Tribunal’s perception of the evidence, the existing structures have characteristics of middling interest for which there are limited grounds of value and minimal motivation to preserve.
[160] The conservation foreseen here by City Council is facilitated by a character of transformation which seizes upon the base elements of the property itself.  The result will once again be a substantial building on a bold promontory overlooking the valley consistent with the character of presence of handsome structures in South Rosedale.
PROVINCIAL PLANNING POLICY
[161] The two consulting land use planners essentially concurred on the Provincial planning policies which were engaged by the development applications.  Mr. Dragicevic and Dr. Bray, as well as Dr. Letourneau with respect to the policies concerning cultural heritage, isolated the policies from the PPS and from the Growth Plan that pertained to the proposed amendments.
[162] Of course, the proposal here represents an intensification of the land use, which is encouraged in both the PPS and the Growth Plan.  The proposal also conforms with the general policy that the municipality ensure an appropriate range and mix of housing.
[163] Furthermore, the policies respecting protection of natural heritage were understood as being satisfied through the steps which were being taken to ensure the slope stability of the valley lands and their restoration with native plantings.  The protection of these lands is to be implemented both through the Open Space – Natural Area zoning applied to the slope and associated buffer beyond the top of the slope as well as the anticipated Stewardship Agreement relating to these lands.
[164] The principal point of departure between the Appellant’s consultants and those of the Associations turned on the matter of consistency and conformity with the cultural heritage policies in both of these Provincial planning documents.
[165] The Tribunal has discussed this matter above and based upon its findings and conclusions as expressed above, the Tribunal concludes that the proposed official plan amendment and zoning amendment can be treated as consistent with the policies of the PPS and that those amending instruments conform with the Growth Plan.
CITY OFFICIAL PLAN POLICY
[166] As noted above, the Property is within a Neighbourhoods designation, and is subject to the policies within Section 4.1 of the Official Plan.  Policy 4.1.5 of the Official Plan sets out development criteria, which are stated as follows:
Development in established Neighbourhoods will respect and reinforce the existing physical character of the Neighbourhoods, including in particular:
(a)
Patterns of streets, blocks and lanes, parks and public building sites;
(b)

Size and configuration of lots;
(c)
Heights, massing, scale and dwelling type of nearby residential properties;
(d) 
Prevailing building type(s);
(e)
Setbacks of buildings from the street or streets;
(f) 
Prevailing patterns of rear and side yard setbacks and landscaped open space;
(g)
Continuation of special landscapes or built-form features that contribute to the unique physical character of a neighbourhood; and
(h)
Conservation of heritage buildings, structures and landscapes
[167] Mr. Dragicevic opined on whether the proposal conformed with these policies.  He was of the view that with respect to clauses (a) and (b), the parcel does not alter the street configuration and it is generally consistent with property configurations on the south side of Dale Avenue.
[168] On the question of height, massing and scale, as referenced in clause (c), Mr. Dragicevic indicated that the proposed development has been designed to reflect the existing built-form character of the surrounding neighbourhood. The proposed development will present as a three-storey building along Dale Avenue, with the fourth storey well stepped-back from the front main wall of the building. In this respect the proposed development, when viewed from Dale Avenue, presents itself at a similar height to the surrounding apartment buildings and two to three storey detached (including semi-detached) residential buildings, which along the north side of Dale Avenue, due to the grading, are also elevated beyond the level of the street. The massing has been divided into two distinct halves, separated by a 3.6 metre "gap", allowing for the proposed development to be visually interpreted as two distinct buildings in a mass comparable to the residential buildings in the area.
[169] With respect to clause (d), prevailing building type, Mr. Dragicevic notes that not only does the Neighbourhoods policy contemplate apartment buildings of no greater than four storeys, but that low-rise apartment buildings are a common building type found throughout the South Rosedale neighbourhood where they are interspersed among single and semi-detached residential buildings, and indeed particularly along the south side of Dale Avenue (and extending north along Glen Road)
[170] Mr. Dragicevic addresses the criterion in clause (e) by saying that the minimum front yard setbacks established within the proposed Zoning By-law amendment are consistent with the varied nature of building setbacks to Dale Avenue, particularly along the south side of Dale Avenue where setbacks to single detached homes (some of which include former coach and gate houses converted to dwellings) and apartment buildings vary substantially. The proposed Zoning By-law amendment requires varying setbacks to each half of the proposed building, which respects and reinforces the varied nature of building setbacks to Dale Avenue. The second, third and fourth levels of the proposed development front elevations are heavily articulated through architectural features such as bay windows, balconies, setbacks and stepbacks, further reinforcing the character of varied building setbacks from Dale Avenue.
[171] Regarding the matter of side yard setbacks as referenced in clause (f), Mr. Dragicevic says that the proposed Zoning By-law amendment requires minimum side yard setbacks that are sized to allow for appropriate separation from adjacent residential buildings and to allow for views through the Property into the ravine system and beyond. He notes that neither the abutting landowner to the east nor to the west is a party to the proceeding as the Appellants worked with them to generate an outcome that was deemed acceptable to both of those owners. 
[172] With reference to clause (g), Mr. Dragicevic indicates that the proposed development incorporates an extensive landscape which has been designed to maintain consistency with the garden-like landscape found in South Rosedale.  The intention is that the frontage along Dale Avenue will be landscaped with a series of layered elements including decorative fences, boxed hedges, ornamental trees and shrubs, and new trees in the Dale Avenue right-of-way, The layered elements screen the proposed building from the street frontage, provide privacy for the future (and existing abutting) residents and maintain the consistency of the existing landscaping that is present on the subject site today and along Dale Avenue.
[173] Regarding clause (h), the Tribunal has canvassed this matter under paras. [112-160] above.
[174] The other applicable policies of relevance to the proposal in the Official Plan are found in the Built Form chapter at s. 3.1.2(3), which declares:
New development will be massed and its exterior façade will be designed to fit harmoniously into its existing and/or planned context, and will limit its impact on neighbouring streets, parks, open spaces and properties by:
(a)
Massing new buildings to frame adjacent streets and open spaces in a way that respects the existing and/or planned street proportion;
(b)
Incorporating exterior design elements, their form, scale, proportion, pattern and materials, and their sustainable design, to influence the character, scale and appearance of the development;
(c)
Creating appropriate transitions in scale to neighbouring existing and/or planned buildings for the purpose of achieving the objectives of this Plan;
(d)
Providing for adequate light and privacy;
(e)
Adequately limiting any resulting shadowing of, and uncomfortable wind conditions on, neighbouring streets, properties and open spaces, having regard for the varied nature of such areas; and
(f) 
Minimizing any additional shadowing and uncomfortable wind conditions on neighbouring parks as necessary to preserve their utility.
[175] Mr. Dragicevic’s opinion on these policies is that the proposed development's massing provides for two visually-distinct portions to be setback at varying distances from Dale Avenue, a specific design response to the varied nature of building setbacks along the south side of Dale Avenue and within the broader South Rosedale neighbourhood. The overall building height responds to, and is consistent with, the existing context of the area, which includes three and four storey residential buildings, including apartment buildings.
[176] He points out that there were various steps taken to address and mitigate any concerns regarding visual impact, which include the following:
(a) 
the setback of the lower floor and the setbacks of the building to the east and west;
(b) 
the additional stepback of the fourth floor to reduce the visual perception of the building above the third floor;
(c) 
the retention of the decorative stone well, fencing and landscape features along Dale Avenue;
(d) 
a 3.6 metre separation between the two portions of the proposed building to allow for sky-view and views into the Rosedale Valley Ravine from Powell Street;
(e)
the addition of large trees (at the time of planting) in all yards visible to Dale Avenue; and
(f) 
elimination of a roof-top penthouse for mechanical equipment, now to be located in a sub-basement level.
[177] With respect to transition, he says that this will be achieved by the establishment of appropriate setbacks and building stepbacks, combined with the separation of the Property from existing uses on the north side of Dale Avenue by the right-of-way and the ravine system to the south.  An exhibit was prepared indicating that the separation distance of the proposed building to the main front yards of residents on the north side of Dale Avenue is approximately 30 metres (minimum). Within this 30 metre area there is or are proposed to be significant landscaping and retention of the existing decorative fencing, street trees on the south side of Dale Avenue, the Dale Avenue right-of-way, and then the front yards and driveways of residences on the north side of Dale Avenue
[178] On the matter of shadowing, the Appellants’ architects prepared shadow studies based upon the terms of reference published by the City.  Mr. Dragicevic speaks to the findings arising from these studies.
[179] There are two directly abutting properties that will experience periodic shadows on their amenity areas as a result of the proposed development, 3 and 15 Dale Avenue.
[180] With respect to 3 Dale Avenue, in the equinox periods, new shadows will be limited to the driveway portion only of the property, and shadows will be fully off the property at some time between 11:18 a.m. and 12:18 p.m. No new shadows will be cast on the residential dwelling or associated rear yard amenity area of 3 Dale Avenue as a result of the proposed development in March or September 21. It is his opinion that the new shadows on the 3 Dale Avenue property will not reduce the utility of any amenity areas and are not adverse, negative impacts.
[181] With respect to 15 Dale Avenue, new shadows are cast on the side (west) and rear yards of the property between 1:18 p.m. and 6:18 p.m. The property will continue to experience sunlight on the rear yard amenity area from 9:18 a.m. until some time between 2:18 p.m. and 3:18 p.m., when the shadow of the proposed development moves east, meaning the rear yard amenity area will maintain a minimum of five hours of continuous sunlight on March and September 21'. In his opinion, the limit of new shadows on 15 Dale Avenue provide for appropriate continuous sunlight to the rear yard amenity area and will not reduce the utility of this space. The new shadows on the 15 Dale Avenue property are not adverse, negative impacts
[182] With respect to the shadow impact to the north of the proposed building, the public realm along the south side of Dale, where no sidewalk exists, Dale Avenue will experience shadows from the proposed development from 9:18 a.m. to some point between 12:18 p.m. and 1:18 p.m., when shadows are fully off the public right-of-way. New shadows are fully off the pedestrian sidewalk (located on the north side of Dale Avenue only) by 10:18 a.m. This condition is a typical one experienced in Toronto due to the City's general North-South grid-based layout, where buildings are oriented east-west or north-south. In his opinion, the new shadows cast on the abutting street, Dale Avenue, are not adverse, negative impacts
[183] On the basis of the foregoing, Mr. Dragicevic is of the opinion that the proposal will conform with the Built Form policies of the Official Plan.
[184] Dr. Bray deals with s. 3.1.2 of the Official Plan on the basis that it is meant to apply to appropriate infill and redevelopment sites.  He does not treat the Property as such a site as, in his view, the redevelopment will necessitate the removal of three dwellings which he views as heritage resources to be conserved.
[185] With respect to s. 4.1.5 of the Official Plan, Dr. Bray essentially views the neighbourhood as dominated by single family dwellings and thus views the proposal to introduce an apartment building on the Property as inconsistent with reinforcement of the physical character of the area.  And most saliently for him, he is of the opinion that apartments are no longer to be treated as permissible development, so that the application of these criteria becomes academic.
[186] The Tribunal has rejected these positions as advanced by Dr. Bray and Dr. Letourneau.  The Tribunal finds the evidence of Mr. Dragicevic on the question of Official Plan conformity persuasive and is satisfied that the proposal would conform with the Official Plan. 
THE PARTICIPANTS
[187] The Tribunal heard testimony from four Participants, Terrell Wong, Thomas MacKinnon, Philip Day and Peter Brueckner.
[188] Ms. Wong is a practicing architect and is the volunteer chair of the Heritage and Development Committee of the North Rosedale Residents Association.  As such, she is not, strictly speaking, a resident in South Rosedale but she treats North and South Rosedale as intimately connected.
[189] While Ms. Wong does not rue change, she is adamant that it should be sensitive to the architectural characteristics that exist in the neighbourhood, which embrace, in fact, many periods and styles. She spoke derisively about those who, on weekends and during summer holidays when many residents are not present, and without permits, apply stucco to brick and replace windows without any relation to their original design.
[190] Ms. Wong views the proposal here as breaking what she believed to be a ban on apartment construction which has persisted for over 50 years, and she fears that any approval of it will bring on an onslaught of apartment construction and heritage destruction in Rosedale.
[191] In her Participant Statement, she indicated that the philosophy of Rosedale’s HCDs was not to cryogenically embalm the architecture and landscape of the entire community as a historical theme park, but rather to bring order and understanding of the heritage structure of the community and to impose a common respectful standard for the ongoing evolution of buildings and landscapes in Rosedale in order to maintain historical continuity.
[192] Interestingly, in her oral testimony, and it appeared, speaking more candidly, she changed up the adverbial reference of cryogenically to chronologically.  The Tribunal notes this for its truth.  Neither planning policy nor architecture stands still.  Neighbourhoods are living places subject to the currents of the day.  An HCD does not immunize a neighbourhood from change.  That is not their intent.  As Ms. Wong has rightfully put it, the HCD structure is meant to more closely manage that change with a view to preserving a certain character.  
[193] The proposal here relates to an apartment building, which is a form well established in this neighbourhood and expressly anticipated by the official planning policy.  Its design was specifically intended to acknowledge its surroundings in the sense of height of nearby structures, abundant landscaping and positioning to lot lines that respects the existing streetscape. It is taller than the single family dwellings but given that it is an apartment form, the important feature is that it is designed to be proportionate to its surroundings.
[194] Indeed, the proposed building will not look like the single family dwellings on Dale Avenue, but none of those dwellings, or those on Powell Avenue, which intersects with Dale Avenue in front of the Property, look like each other.  Every structure has its unique presence, all of which make up the general character of the area.  And significantly, the apartment building at 21 Dale Avenue is surely part of this area and its character.
[195] At bottom, the Tribunal recognizes that the proposal will be reflective of this time and not an attempt to mimic some prior period.  The Tribunal’s view is that the HCD does not demand any such harking back for new construction.  Having said that, as it was explained to the Tribunal, the treatment of end walls and the articulation of the façade are meant to respond to architectural themes found in the neighbourhood.
[196] Mr. MacKinnon spoke to concerns about traffic and safety, as well as the matter of loss of trees. There was no underpinning to his assertions as to traffic capacity in the road network or safety.  The Appellants’ transportation consultants undertook a comprehensive traffic impact analysis demonstrating the capability of the local street network to accommodate the expected movements to and from the Property post-development.  This work was accepted by the City Transportation Services staff.
[197] As to trees, there will be removal of a variety of trees in order to undertake construction of the proposal.  As the Tribunal understood it, and as is customary with such development proposals, there will be a landscape plan relating to the tableland area to ensure appropriate landscaping of the project as well as a Stewardship Plan which will address removals and plantings in the natural area to be conveyed to the public authority.
[198] Mr. Day raised issues with respect to the various departures from the Zoning By-law which were being sought by the Appellants, with specific reference to height, density and rooftop decks.  He fears the precedent that will be established if this approval is given.  The Tribunal is assessing the proposal here on its merits within the context of the Property.  The assessment here will relate strictly to this property.
[199] Dr. Brueckner presented a detailed and well researched submission regarding the Property, its relation to persons and his exposition on its heritage value.  As with Ms. Wong, he recognizes that even in an HCD, there will be development and change.  However, similar to Dr. Letourneau, he believes that perhaps 7 Dale warrants further consideration as to its rating within the HCD.  He does not believe that it should be demolished.
[200] As noted above, City Council had the benefit of extensive input on the matter of the heritage value of the Property and its constituent parts.  Council ultimately decided to permit demolition of the structures on the Property (apart from the teahouse) in order to implement the proposed redevelopment.  The Tribunal is of the view that there is sufficient basis to support this decision of Council from a heritage point of view.
THE DISPOSITION
[201] For the foregoing reasons, the Tribunal is satisfied that the redevelopment proposal here represents a proposal which is consistent with the PPS, conforms with the Growth Plan and with the Official Plan.  The Tribunal will allow the appeals of the Appellants.  However, at the request of both the City and the Appellants, the Tribunal will withhold the final Order to implement this decision until it has received confirmation from the City Solicitor that the following conditions have been satisfied, which conditions were requested by City Council and assented to by the Appellants:

1.
the proposed Zoning By-law and Official Plan amendments are in a final form satisfactory to the Chief Planning and Executive Director, City Planning, and the City Solicitor;

2.
the owner has submitted revised plans, drawings, and perspectives, and a revised Heritage Impact Statement reflecting the Revised Proposal to the satisfaction of the Chief Planner and Executive Director, City Planning;

3.
the owner has provided revised plans, drawings, and studies to reflect the outstanding requirements outlined in the Engineering and Construction Services memos of October 17, 2017 and March 15, 2018, all to the satisfaction of the Chief Planner and Executive Director, City Planning and the Chief Engineer and Executive Director, Engineering and Construction Services;

4.
the owner has entered into a financially secured agreement with the City for the design and construction of any improvements to the municipal infrastructure, all at the owners sole cost and expense, in the event that it is determined that upgrades are required to support the development in connection with the site servicing report accepted by the Chief Engineer and Executive Director, Engineering and Construction Services, and all to the satisfaction of the City Solicitor;

5. 
the owner has provided a detailed Conservation Plan prepared by a qualified heritage consultant, all to the satisfaction of the Senior Manager, Heritage Preservation Services; and
6. 
the owner has provided revised plans, drawings, and studies to reflect the outstanding requirements outlined in the Urban Forestry memos of September 27, 2016, October 23, 2017, and February 14, 2018, all to the satisfaction of the Supervisor, Urban Forestry, Tree Protection and Plan Review.
[202] In the interest of transparency, the Tribunal requires the City Solicitor to circulate to counsel for the Associations the final forms of zoning by-law amendment and official plan amendment. 
[203] In the event that any issues develop in the completion or implementation of these conditions and the Parties require the assistance of the Tribunal to address and resolve those matters, counsel may contact the Case Coordinator here at the Tribunal to advise this Member of the matter and this Member will determine the appropriate method to address the matter.
“Gerald S. Swinkin”
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