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DECISION DELIVERED BY S. TOUSAW AND ORDER OF THE TRIBUNAL 
INTRODUCTION
[1] A Pre-Hearing Conference (“PHC”) was held on June 4, 2019 for which a Memorandum of Oral Decision was issued on June 10, 2019.  In accordance with that Decision, Fairbnb Canada (“Fairbnb”), a relative late-comer to these proceedings, filed a motion requesting Party status.  This Decision addresses the motion and the Procedural Order (“PO”) for the hearing scheduled to begin on August 26, 2019.
[2] The City of Toronto (“City”) passed Zoning By-law Amendments (“ZBA”) to regulate the short term rental of residential premises across the City.  The ZBA received three appeals and the Tribunal added six sheltering Parties (together, the “Appellants”) from the earlier PHC held on August 30, 2018.
FAIRBNB
[3] The request of Fairbnb to be added as a Party in these proceedings is granted for the reasons that follow.
[4] Fairbnb requests Party status on the basis that it satisfies the requirements of s. 34(24.2)1 and 2 of the Planning Act (“Act”) for adding a Party.  Together with s. 34(24.1) of the Act, those sections permit the Tribunal to add a person as a Party if the person made oral or written submissions before the by-law was passed, or if the Tribunal is of the opinion that there are reasonable grounds to add the person as a party.
[5] Fairbnb submits that it made submissions to the City at the statutory public meeting and at other consultations during the preparation of the ZBA.  Although not incorporated at that time, Fairbnb, as an unincorporated group, was represented by Thorben Wieditz who identified himself as representing Fairbnb in the audio record of the public meeting.  Fairbnb argues that, on behalf of its membership - including residents’ groups, tenants’ organizations and hotel associations – it has conducted research and advanced positions in support of the reasonable regulation of home sharing by-laws, being the subject of the ZBA under appeal. Fairbnb further submits that the Tribunal has already declared that “this city-wide ZBA is an important matter of current public policy” (Hodgart et al. v Toronto (City), 2018 CanLII 96155 (ON LPAT)) and that its community and industry perspective in support of the City’s ZBA should be heard in this widespread public policy issue.
[6] The City supports the request of Fairbnb.  The City confirms that Mr. Wieditz represented Fairbnb at the public meeting and participated in several consultations leading up to the passing of the ZBA.  The City submits that this not-for-profit coalition has a direct interest in the matter, that no new issues are added to the PO as a result of the request for status, that the date for filing witness statements has not yet passed, and that Fairbnb’s two witnesses can be accommodated in the hearing work plan.
[7] The Appellants oppose the request for Party status.  They contend that who Mr. Wieditz was working for at the time of the public meeting remains unclear and that Fairbnb, as an incorporated entity, did not exist at that time.  With reference to 1137528 Ontario Ltd. v. Oakville (Town) [2010] O.M.B.D. No. 770, the Appellants argue that all six “obvious factors” for considering Party status are not addressed by Fairbnb.  In the absence of clear submissions in that regard, and the failure of Fairbnb to make its request earlier in the process, the Appellants argue that there are no reasonable grounds upon which to allow the motion.
[8] The Tribunal will grant Party status to Fairbnb on the finding that Fairbnb satisfies both of the requirements of the Act for Party status:  Fairbnb made submissions on the ZBA before it was passed, albeit as a fledgling organization before incorporation, and there are reasonable grounds to add Fairbnb as a Party.

[9] The six “obvious factors” established by Vice-Chair S.J. Stefanko in the above referenced Decision are paraphrased as follows:  whether a similar appeal to the same instrument has already been filed; whether the public interest will be advanced; whether prejudice would be suffered by another party; whether the person has a direct interest in the matter; whether a multiplicity of proceedings can be avoided; and whether the historical background to the issue supports the request.

[10] In step with these factors, the Tribunal finds that the ZBA is already under appeal and those appeals have precipitated Fairbnb’s request to support the ZBA passed by the City.  On this important matter of public policy, the perspective of an organization representing community and industry groups is anticipated to be relevant and useful for the issues to be adjudicated.  No prejudice is found to the Appellants given that no new issues are raised and Fairbnb must comply with the exchange dates for materials set out in the PO.  Supported by its articles of incorporation, research and participation in this ZBA and in similar issues elsewhere in Canada, Fairbnb has a clear interest in the regulation of short term rentals of dwelling units.  No Party raised substantive arguments regarding avoiding a multiplicity of proceedings, although the Tribunal finds that Fairbnb’s interests are best expressed in connection with the land use merits of the ZBA under appeal, as opposed to some other forum.  Finally, the background of Fairbnb’s involvement supports its request, subject to the caveat below.
[11] The Tribunal notes that Fairbnb does not fully explain the gap between its regular involvement in the process leading up to the ZBA and its relative absence following the lodging of the appeals, at least until it notified the Parties in late 2018 of its intent to seek Party status.  Nevertheless, this shortcoming is not sufficient to deny Fairbnb’s request.  While it would have been preferable for Fairbnb to have made its request well before the most recent PHC, the process laid out in the PO on consent of the Parties avoids prejudice to the Appellants, and the breadth of the public policy issues raised in the appeals supports the involvement of Fairbnb. 
[12] The Tribunal finds that Fairbnb satisfies the requirements of the Act for Party status in these proceedings and grants it Party status.

PROCEDURAL ORDER
[13] The City provided a finalized PO on consent of the Parties.  The PO attached to this Decision as Appendix 1 is approved with one exception.

[14] Arising from the June 4, 2010 PHC, what is identified as Issue 33 in the PO was to be added on the consent of the City and Desirée Narciso.  However, the City does not agree that Issue 33 is appropriate and requests direction from the Tribunal or the opportunity to address the issue at the outset of the hearing.  Given that the Tribunal has not heard the Parties’ arguments on the issue and that the hearing commences next month, Desirée Narciso, if she wishes the issue to be addressed, is directed to file a motion by Friday, August 2, 2019 returnable at the outset of the hearing on August 26, 2019.  Any responding and reply motion materials must be filed by Friday, August 9, 2019 and Wednesday, August 14, 2019 respectively such that the presiding Member may review the submissions in advance of the hearing.
[15] The PO attached to this Decision is approved, except for Issue 33.  Issue 33 may remain in the PO for reference purposes only as highlighted and with the dispute noted.  If a motion is filed, the Member presiding at the hearing will determine whether Issue 33 is permitted. 
ORDER

[16] The directions set out in the above Decision are so ordered.  
[17] No further notice will be given.

[18] This Tribunal Member is not seized.

“S. Tousaw”
S. TOUSAW

MEMBER
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