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DECISION DELIVERED BY PAULA BOUTIS AND ORDER OF THE TRIBUNAL
INTRODUCTION

[1] This appeal relates to an application by Mark and Julie Derbyshire (“Applicants”) for minor variances in respect of additions to and demolition of portions of a designated heritage property. It is located at 81 King Street East (“Subject Property”). The Committee of Adjustment (“Committee”) authorized the variances. Stephen Sorenson, residing at the immediately east abutting property at 85 King Street East, appealed the decision.
[2] At the outset of the hearing the Tribunal granted the Applicants party status, given their direct interest in the matter.
[3] In addition, an issue arose in respect of the jurisdiction of the Tribunal. Through the opening submissions of the parties, the Tribunal became aware that the Appellant intended to show that certain minor variances were required for the proposal, but these had not been required by the City of Kingston (“City”) zoning examiner. As a result, these were not applied for. It was the submission of counsel for the Appellant that these missing variances raised questions about whether the proposal met the intent and purpose of the official plan (“OP”), which is one of the four tests required for a minor variance under the Planning Act (“Act”).
[4] Following submissions from the parties on whether the alleged missing minor variances could be considered by the Tribunal, the Tribunal ruled that it would not hear evidence about these. The Tribunal does not have jurisdiction to go behind the determination made by the City’s zoning examiner. It must accept the determination of the examiner. As a result, the Tribunal concluded that the alleged missing variances are irrelevant to the Tribunal’s deliberations in respect of the variances applied for and authorized by the Committee, and which were now under appeal.
[5] The Tribunal heard evidence from a total of five experts.
[6] On behalf of the Appellant, the Tribunal qualified Bruce Downey to give opinion evidence in area of heritage architecture. It also qualified Robert Clark to give opinion evidence in the area of land use planning.
[7] For the Applicants, the Tribunal qualified Mike Keene to give opinion evidence in the area of land use planning.
[8] For the City, the Tribunal qualified Marnie Venditti to give opinion evidence in the area of land use planning. It also qualified Ryan Leary to provide opinion evidence in the area of heritage planning.
[9] The Tribunal has carefully reviewed the evidence. It allows the appeal solely to provide for further specificity in Conditions 1 and 3 to the Committee’s authorization of the requested variances. Otherwise, the Tribunal authorizes the variances and conditions as authorized by the Committee, all as reflected in Attachments 1 and 2 to this decision.
EVIDENCE AND ANALYSIS

[10] The Act places several obligations on the Tribunal when it makes a decision.
[11] The Act requires that every decision of the Tribunal be consistent with the Provincial Policy Statement, 2014 ("PPS").
[12] Under s. 2, the Tribunal must have regard to matters of provincial interest, including the conservation of features of significant architectural, cultural or historical interest.
[13] For minor variances, the Tribunal must be satisfied the requested variances meet the four-part test under the Act. The proposed minor variances must:
a. maintain the general intent and purpose of the official plan; 

b. maintain the general intent and purpose of the zoning by-law (“ZBL”);  

c. be desirable for the appropriate development or use of the land; and

d. be minor.

[14] Regarding the minor variance test, item c) relates to desirability in the public interest, not that of an applicant. Regarding item d), the main concern is unacceptable impacts.
Area and Site Context
[15] Ms. Venditti testified that the Subject property is designated “Residential” in the OP and zoned as a one to two dwelling zone. The yacht club is to the south of the Subject Property and 85 King Street, the Appellant’s property, is to the east. Mr. Downey noted that the Subject Property has a distinct location on the street as it faces City Park.
[16] The north lot line and parking lot of the yacht club abuts the south property line of the Subject Property. There is a significant grade difference between the Subject Property and the parking lot, with the Subject Property being a higher elevation. There is currently an existing wall between the two properties, and a fence will be required to be on top of the wall. The wall and fence will have a total height of 2.3 metres (“m”).
[17] As evidenced on Exhibit 4, Mr. Keene testified that the property has two side yards under the ZBL. One is from Maitland Street to where the pool is proposed to be, behind the house. The other is the property boundary with the Appellant. There is a small rear yard at the south east corner of the Subject Property.
[18] While there was some dispute about this, Mr. Keene testified that King Street is considered the “main street” and Maitland Street is considered a “side street”. The Tribunal agrees with and adopts this characterization.
History of the Site

[19] In his witness statement, Mr. Leary describes the Subject Property in the following way:
The subject property is located on the south side of King Street East opposite City Park at the corner of King Street East and Maitland Street. It contains a three-storey Queen Anne Style brick dwelling.

Originally constructed as a two-storey country estate house, set back from King Street, with a hipped roof, the dwelling was built on the fringe of the growing Town of Kingston, circa 1841 for John Watkins. … Watkins died in 1876 and the property was sold to Joseph Upper.

In 1886, Upper substantially enlarged this two-storey brick house by adding a third storey and remodeling the remainder of the building… It would appear that to create a cohesive new architectural composition, [the architect] applied a Queen Anne Style exterior with half-timbering and pargetting, shingle cladding, tall chimneys, decorative woodwork…, large gables, bay windows, decorative small-paned double hung windows, a stained glass window, and an overall asymmetrical composition. 

The property continued to be used for a single family dwelling until the 1930s when it was converted to a multi-unit dwelling, known as the Maitland Apartments, which included the removal or infilling of the west verandah and the inclusion of a number of additions to the west and south sides of the building. It was purchased by the current owners in 2018.

Proposal Description

Heritage Application

[20] By designating by-law in 1984, the Subject Property was designated under Part IV, s. 29 of the Ontario Heritage Act (“OHA”). It is included in the City’s Old Sydenham Heritage Area Heritage Conservation District (“HCD”). In 2018, it also became subject to a heritage easement agreement with the City, under Part IV, s. 37, of the OHA.
[21] Concurrently with the minor variance application, the Applicants made an application seeking, and ultimately obtaining, conditional approval for alteration and demolition under s. 42 of the OHA. This was to conserve and rehabilitate the Subject Property and to convert it from a multi-unit dwelling to a single detached dwelling.
[22] Regarding the north elevation, changes include installation of a corner verandah connecting it to the front entry porch. Another change is the demolition of the one-storey portion of the building connecting the east addition to the garage and the construction of a new one-and-a-half storey connection, with other modifications to the garage structure, including construction of a new garage extended northwards with raised roof with dormers.
[23] Regarding the west elevation, changes include the demolition of the ground floor single storey 1920s/30s addition, the removal of the fire shutters and escapes, and the demolition of the third storey dormer.
[24] Regarding the south elevation, alterations will include removal of the fire escape and demolition of the ground floor single storey addition constructed in the 1920s/30s; repair and restoration of a second floor historic stained glass window; and installation of new windows in a design and material compatible with the existing architectural style.
[25] Regarding the roof, changes include replacement of the existing roof and repair and repointing of the three tall red brick chimneys.
[26] Regarding the landscaping, limestone and metal perimeter fencing will be installed, as well a wood and steel privacy fence mounted on the historical stone wall at the rear, which interfaces with the yacht club. Existing trees on the north and west edges will be retained and six new trees and new groundcover will be planted.
Minor Variance Application

The Variances and Proposed Conditions

[27] A total of seven variances are requested.
[28] Variances are required for the verandah, the additions to the west and south elevations and to address the location of the proposed pool. Other than the variance related to the pool, the remainder of the variances relate to the heritage design of the building. The variances to the ZBL are as follows:
a. Variance 1 (ZBL s. 5.8(c)). To the north elevation, where the proposed verandah will be, a porch projection into the front yard along Maitland Street will be 1.44 m from the front lot line, whereas the bylaw requires that the projection may be 3.5 m from the main building wall, but not be closer than 3.5 m to the front lot line (in this case, the west lot line along Maitland Street);

b. Variance 2 (ZBL s. 5.19(a)(ii)). The rear setback for a swimming pool will be 0.25 m, whereas 1.5 m minimum is required;

c. Variance 3 (ZBL s. 6.3(b)(iii)). The required front yard setback along Maitland Street will be 2.25 m, whereas 4.5 m minimum is required;

d. Variance 4 (ZBL s. 6.3(f)(ii)(1)). The height to the ridge line of the roof will be 12.78 m, whereas 10.7 m is the maximum permitted.

e. Variance 5 (ZBL s. 6.3(f)(ii)(2)). The height of an exterior wall will be 8.0 m, whereas 7.0 m is the maximum permitted; 

f. Variance 6 (ZBL s. 6.3(f)(ii)(4)(a)). The dormer setback from the front wall of the building is proposed to be 0.0 m, whereas the requirement is that it must be at least 0.4 m from the building’s main wall;

g. Variance 7 (s. 6.3(g)(ii)(1)(a)).  The building depth is proposed to be 36.59 m, whereas a maximum of 30.35 m is permitted.

[29] These variances were authorized by the Committee, subject to four conditions, specifically:
1. Limitation

That the approved variance applies only to a change in use to a Single Family Dwelling, and proposed pool, front porch, addition (along Maitland Street and along the rear of the building) as shown on drawings attached to the signed notice of decision.

2. No adverse impacts

The owner/applicant shall ensure that there are no adverse impacts on neighbouring properties as a result of any construction or grading nor shall there be any increased runoff as a result of any excavation or downspout orientation. 

3. Building Permit Application Requirements

The owner/applicant shall provide to the Building Division a copy of the decision of the Committee of Adjustment, together with a copy of the approved drawings.

The drawings submitted with the building permit application must, in the opinion of the City, conform to the general intent and description of the approved drawings, including any amendments and conditions approved by the Committee of Adjustment, as stated in the decision. Additional variances may be required should further zoning deficiencies be identified through the Building Permit application process.

4. Archaeology

In the event that deeply buried or previously undiscovered archaeological deposits are discovered in the course of development or site alteration, all work must immediately cease and the site must be secured. The Cultural Program Branch of the Ministry of Tourism, Culture and sport (416-314-7132) and the City of Kingston’s Planning Division (613-546-4291, ext. 3180) must be immediately contacted.

[30] There was a lack of clarity at the hearing over what constituted the drawings to which the variances are tied. Mr. Clark indicated in cross-examination that clarification on this point would assist with his concerns for Variances 3, 4 and 5. As a result, the Applicant has proposed that Condition 1 be amended, as follows:
1. Limitation

That the approved variance applies only to a change in use to a Single Family Dwelling, and proposed pool, front porch, addition (along Maitland Street and along the rear of the building) as shown generally on the proposed building elevations, site plan and privacy fending detail drawings attached to the signed notice of decision as per the drawings list below:

Drawing Name: Proposed North Elevation

Drawing Number: A311

Author: Alexander Wilson Architect Inc.

Date: May 10, 2018

Drawing Name: Proposed West Elevation

Drawing Number: A312

Author: Alexander Wilson Architect Inc.

Date: May 10, 2018

Drawing Name: Proposed South Elevation

Drawing Number: A313

Author: Alexander Wilson Architect Inc.

Date: May 10, 2018

Drawing Name: Proposed Garage Elevations

Drawing Number: A315

Author: Alexander Wilson Architect Inc.

Date: May 11, 2018

Drawing Name: Wood Fence/gate Detail Plan

Drawing Number: D.2

Author: Clermont Group

Date: May 25, 2018

Drawing Name: Proposed Site Plan 

Drawing Number: SP02

Author: Alexander Wilson Architect Inc.

Date: May 28, 2018

Minor Variance Test

Variance 2 – Pool Variance

[31] The Tribunal first addresses the pool variance. The Appellant’s witness, Mr. Clark, advised his concern was one of access and maintenance. It is unclear why, but Mr. Clark incorrectly believed the variance was to 0.0 m, rather than 0.25 m. A variance to 0.25 m from 1.5 m is still small, but it is not 0. In any event, the concern was that maintenance would not be possible. He indicated that in his opinion it was therefore not minor and not desirable.
[32] Ms. Venditti testified that the Subject Property has a constrained backyard space, given the significant setback from King Street. She advised the purpose of the setback is to provide for a safe setback from the lot line in a residential area to ensure that should someone climb the fence and enter the yard, there is a separation distance between the fence and the surface of the swimming pool. It was her evidence that given the significant grade difference and the stone retaining wall plus fence, the general intent and purpose of the ZBL would be maintained. She did not have concerns about maintenance. Neither did Mr. Keene, the Applicant’s planner. The Appellant was not suggesting any adverse impact to the use and enjoyment of his property, only whether it was desirable given the maintenance access concern he raised.
[33] Mr. Keene was of the view that the variance was a “non-issue”, as it is an amenity space abutting a stone wall backing onto a parking lot. He opined there is no policy this would offend. He did agree on cross-examination that a variance from the fence bylaw would be required, since they intend to build the fence higher than what is permitted. 
[34] The Appellant’s witnesses did not speak to provincial matters and did not suggest that the pool variance was inconsistent with the PPS. Nor was there any genuine contest regarding the question of maintaining the intent and purpose of the OP.
[35] The Tribunal accepts the evidence of Ms. Venditti and Mr. Keene and concludes the pool variance meets the four-part test for a variance and is consistent with the PPS.  
Remaining Variances 

[36] Policy 2.3 of the OP addresses the Principles of Growth. Policy 2.3.8 relates to the protection of cultural resources. Policy 2.7.1 requires that the development be compatible with surrounding land uses. Policy 2.7.2 is similar to 2.7.1, reflecting on compatibility. Policy 2.7.3 outlines numerous factors in respect of compatibility.
[37] Ms. Venditti on behalf of the City opined that the general intent and purpose of the OP are maintained. It was her opinion that the proposed modifications are consistent with the existing heritage building form and in the immediate area. The proposal would allow for the property to be maintained as a single detached home, consistent with the uses and built form of the neighbourhood.
[38] It was Ms. Venditti’s evidence that the alterations, other than the garage, are proposed to be constructed along Maitland Street and along the rear, interfacing with the yacht club. She testified there was no impact on the streetscape, the public right of way, or adjacent properties. As the garage is an as-of-right condition, similarly there is no adverse impact.  It was her opinion that the alterations will improve the appearance of the heritage structure through the removal of the external wooden fire escapes, cause no shadows or loss of privacy.
[39] Mr. Keene, for the Applicant, opined that the general intent and purpose of the OP was maintained.  He referenced the policies found in s. 2 of the OP regarding compatibility. He concluded that the property met the list of mitigation measures found in Policy 2.7.4 and would not have any shadowing, overlook or privacy concerns, in accordance with Policy 2.7.3.
[40] Mr. Clark, for the Appellant, was of the opinion that the proposal was not consistent with the general intent and purpose of the OP because it failed to meet Policy 2.7.3(i), which addresses “visual intrusion that disrupts the streetscape or buildings”.
[41] Mr. Clark indicated he had no concern with the proposed variance regarding depth as it effectively recognizes the existing building depth.
 He seemed primarily concerned by the fact that the proposal would involve the construction of a two-storey building. As a result, while permitting a maximum height to the ridge line of 12.78 m also reflects the existing condition, Mr. Clark was concerned because the variances also allow for a reduction in the front yard and a second floor is to be constructed. Collectively, Mr. Clark opined this would create significant mass which is “unusually close for a two-storey in this area”.
[42] On this point, the Tribunal prefers the evidence of the City’s witnesses and the Applicant on the question of visual intrusion and disruption of the streetscape. The evidence from City witnesses made it clear that buildings in the area are arguably extending into the right-of-way and in many cases the front lawns are the right-of-way. In addition, with a 3.5 m boulevard this will mitigate any impact, if any, because of the second storey coupled with a reduction in front yard setback.
[43] Mr. Clark also raised concerns that the variances did not seem to be tied to plans. For example, he commented that “the concern with the dormer variance is that the variance could apply throughout the structure”. He suggested that it should be made specific to the element of the building that it so be recognized.
[44] On this, the Tribunal notes that the Committee’s decision did indeed seek to tie it to plans and to the drawings, though which drawings was somewhat unclear as described earlier in these reasons. 
[45] Policy 2.8.8 reflects the requirement to conserve cultural heritage resources. Policies at 7.1 specifically address heritage designated properties.
[46] The Subject Property is identified as “significant” to the HCD and includes the following: “The design of this remodeled early dwelling as well as its site, well back from the street, serves as an interesting contrast to the other buildings in the streetscape.” In this case the street refers to King Street. 
[47] Policy 7.3.C.9 of the OP indicates that the district includes, “varied ages, styles and types of buildings; …prominent buildings at street corners.” This section of the OP also indicates that new development or any alterations must follow the HCD Plan and must maintain the heritage buildings, features and landscapes, among other elements.
[48] Mr. Leary carefully reviewed the applicable policies of the HCD with the Tribunal (Exhibit 8). It was his opinion that the policies of the HCD – including general practices for alterations and additions, alterations to heritage buildings, materials and architectural detailing, roof and roofing, windows, cladding, verandahs and landscaping, were all addressed.
[49] The Tribunal addresses in more detail the proposed new verandah at the north-west corner of the house. Mr. Leary testified that under the HCD s. 5.4.3, speaks to the appropriateness of new verandahs on an existing building provided that historical evidence and sufficient documentation concerning form and materials exist. He testified that in the late 19th and early 20th century, fire insurance plans show evidence of a curved verandah at the north-west location, as well as a verandah extending east from the main entrance porch. The application proposes the reinstatement of the corner verandah and to add a new section of verandah to connect it to the main porch. It was his opinion that the proposal to restore and replicate the verandah complies with s. 4.3.4 of the HCD Plan, given that the configuration is typical of Queen Ann Style architecture and previously existed. He opined it complies with the HCD Plan.
[50] Mr. Downey did not really provide very much opinion evidence on the HCD Plan or the heritage issues. He largely indicated he would “refrain from commenting” since the proposal had received heritage approval.
[51] However, Mr. Downey did raise concerns regarding Policy 5.2.2, which addresses “Additions”. Mr. Downey noted this policy: “additions should be located away from the main street façade, at the rear of the building, and not add to the width of the front of the building”. It was in this context that the issue of what is the “main street” arose. The suggestion was that Maitland Street is the main street, and therefore the general intent and purpose of the OP, requiring reference to the HDC, was not met. As the Tribunal has concluded that King Street is the main street, the Tribunal concludes this policy is maintained.
[52] It was Mr. Leary’s opinion that the Policies of 5.2.2 and 5.4, “Additions to Heritage Properties” were complied with. He carefully reviewed the changes to the proposal and concluded that they met the general intent and purpose of the OP. In respect of Policy 5.2.2, it was his opinion that the removal of the one-storey addition and replacement with a one-and-a-half storey addition will have a neutral impact on the cultural heritage value of the property. He indicated it was set back from the existing façade of the building and the roofline is slightly slower than the existing historic east addition, reading as secondary to the main building.  
[53] Mr. Keene and Ms. Venditti also commented on OP Policies at 9.5 regarding administration and implementation. Policy 9.5.18 reflects the Act’s test for a minor variance. Policy 9.5.19 list matters the Committee must consider. In addition to heritage and urban design, one of the items there is in relation to whether the application would be more appropriately addressed by a zoning bylaw amendment. Mr. Clark urged it would be on the basis that the property has site specific zoning for professional offices which should be removed. By contrast, it was Mr. Keene’s opinion that whether offices ever operate at the site is not really relevant. He did not see why it needed to come off the property or why the Applicants should go through a more extensive planning process for that purpose.
[54] Regarding the verandah variance (Variance 1), Ms. Venditti noted that there is one point of the rounded edge of the proposed verandah that will result in the variance to 1.4 m from the property line. Given the approximately 3.5 m wide boulevard between the property line and edge of the sidewalk, she indicated this results in the perception of a 4.9 m setback from the street. It was her opinion there would be no negative impact on any abutting properties.
[55] Regarding the front yard setback variance to 2.25 m from 4.5 m (Variance 3), the existing condition is 3.5 m. A further decrease of 1.25 m is therefore proposed, and that is measured to the face of the bay window, rather than the wall of the building. It was Ms. Venditti’s opinion this would not impact the street wall as the only other building on the east side of Maitland Street is more than 30 m away from the Subject Site and located at a zero lot line. It was her opinion that with the proposed wrought iron fence along the property line, the existing landscaped garden, and the existing 3.5 m wide boulevard, there will be no negative impact on the streetscape. She noted all the houses on the west side of Maitland Street were located on the property line.  
[56] Regarding the height related variances (Variances 4 to 6), Ms. Venditti indicated these were required to allow for the additions to be consistent with the height and design of the existing building. As noted, the existing height is 12.78 m high from grade to peak of roof and the exterior wall height for the existing building is 8.0 m. The building was built before the existing ZBL was in force. It was her opinion these were minor and have no negative impact on any adjacent properties.
[57] The evidence of Mr. Clark as noted was largely focused on the reduction of the front yard in combination for the variances for height. He felt this failed to meet the intent and purpose of the ZBL, which was to avoid dominant buildings within the front yard setback. He similarly was concerned about the height in respect of the dormers. The Tribunal concludes in light of the existing streetscape and right-of-way, that the variances, both individually and collectively, do not result in an adverse impact.
[58] The building depth was not contested (Variance 7). 
[59] On the question of desirability, Ms. Venditti was of the view that the proposed alterations were desirable for the appropriate use or development of the land, building or structure. This will allow for the improvement of a designated heritage building within a heritage district. Heritage Kingston reviewed these changes and Council has approved them.
[60] In sum, both the City and Applicant indicated the variances were minor and would have no impact and were desirable. Mr. Keene similarly concluded the variances were minor and desirable, particularly given this was important for a prominent home within the heritage district.
[61] The Tribunal concludes that the variances related to the heritage structure meet the four-part test under the Act.
Provincial Matters

[62] There was no serious contest regarding the issue of consistency with the PPS or matters of provincial interest under s. 2. The Tribunal concludes the proposal is consistent with the PPS and has had sufficient regard to s. 2 of the Act.
CONCLUSION

[63] The Tribunal prefers and adopts the opinions expressed by the planners for the City and Applicant. In sum, the Tribunal concludes that the proposed variances, found in Attachment 1, meet the four-part test under the Act, are consistent with the PPS, and have regard to s. 2 of the Act, subject to conditions as outlined in Attachment 2.
[64] In respect of the conditions, the Tribunal accepts the proposed amendments to Condition 1 in respect of the drawings. In addition, the Tribunal notes that Condition 3 of the conditions referred generically to the “approved drawings”. The Tribunal amends Condition 3 to reference the drawings as noted in the revised Condition 1.
ORDER
[65] The Tribunal allows the appeal, in part. It authorizes the variances to Zoning By-law No. 8499 set out in Attachment 1, subject to the conditions as set out in Attachment 2 to this decision.
“Paula Boutis”

PAULA BOUTIS
MEMBER
If there is an attachment referred to in this document,

please visit www.elto.gov.on.ca to view the attachment in PDF format.
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� Under the ZBL, 30.35 m is the requirement for this property. The proposed depth is 36.49 m, which is slightly more than the existing depth of 35.72 m.





