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MEMORANDUM OF ORAL DECISION DELIVERED BY HUGH S. WILKINS ON SEPTEMBER 30, 2019 AND ORDER OF THE TRIBUNAL
[1] Land Ridge Developments Ltd. (“Applicant”) applied for Official Plan and Zoning By-law Amendments and for Draft Plan of Vacant Land Condominium approval to the City of Niagara Falls (“City”) Council to facilitate a proposed development on the south side of Marineland Parkway and east of Alex Avenue (“subject property”).  
[2] On August 14, 2018, City Council approved the Applicant’s draft Plan of Vacant Land Condominium (“Draft Plan”).  
[3] On November 13, 2018, Council passed By-law No. 2018-117 which provided for the adoption of Official Plan Amendment No. 131 (“Official Plan Amendment”) and it passed Zoning By-law No. 2018-118 (“Zoning By-law Amendment”) amending Zoning By-law No. 79-200.  
[4] On September 10, 2018, Myer Salit Limited, Stanley Zelco Limited and 2114856 Ontario Inc. (collectively “Salit Steel”) and, on September 12, 2018, Washington Mills Electro Minerals Corporation (“Washington Mills”) appealed Council’s approval of the Draft Plan and associated Draft Plan conditions.  
[5] On December 3, 2018, Washington Mills, and on December 5, 2018, Salit Steel appealed Council’s passage of the Official Plan and the Zoning By-law Amendments.  
[6] A Pre-hearing Conference (“PHC”) for the Draft Plan appeals and a Case Management Conference (“CMC”) for the Official Plan and Zoning By-law Amendment appeals were scheduled for September 30, 2019.  
[7] On July 19, 2019, Washington Mills sent correspondence to the Tribunal stating that the Parties had reached a proposed settlement of the Official Plan and Zoning By-law Amendment appeals.  It requested that the CMC scheduled for September 30, 2019 be converted to a settlement hearing.
[8] On September 27, 2019, the Tribunal converted the CMC to a settlement hearing and directed that it and the PHC for the Draft Plan appeals be heard by telephone conference call (“TCC”) on September 30, 2019.
[9] At the commencement of the TCC on September 30, 2019, the Parties informed the Tribunal that they had reached a proposed settlement of all of the appeals, including the Draft Plan appeals.  
[10] At the TCC, the Tribunal granted party status to the Applicant on consent for each of the proceedings.  Given that the Applicant is the owner of the subject property and the applicant for each of the instruments under appeal, the Tribunal finds that there are reasonable grounds to add the Applicant as a Party to each of the proceedings.  The Tribunal notes that as the Official Plan and Zoning By-law Amendment appeals were disposed of by oral decision on September 30, 2019 (i.e. before November 15, 2019), Ontario Regulation 382/19 does not apply to these proceedings and the hearing procedures of the Local Planning Appeal Tribunal Act, 2017 as they stood prior to September 3, 2019 do not apply.  The Tribunal notes that, in any event, if those procedures did apply, the Applicant did file satisfactory written submissions requesting party status to the Tribunal more than 30 days prior to the CMC and the Tribunal elected to have the Applicant’s planner provide opinion evidence on the proposed settlement in accordance with those procedures. 
EVIDENCE AND SUBMISSIONS
[11] The Tribunal heard opinion evidence from John Henricks on behalf of the Applicant in support of the proposed settlements.  Mr. Henricks was qualified to provide opinion evidence in the area of land use planning.  
[12] Mr. Henricks stated that the proposed Draft Plan and conditions and Official Plan and the Zoning By-law Amendments are to facilitate the development of townhouse and apartment dwellings on the subject property.  The Applicant proposes building 42 townhouse dwelling units and an eight-storey apartment building with 122 units.  The proposed Official Plan Amendment would add a Special Policy Area designation to permit both townhouse and apartment dwellings on the subject property.  The Zoning By-law Amendment would rezone it from site-specific Residential Apartment 5C Density (R5C -819) to Residential Apartment 5C Density (RSC-1079) zone with regulations, adding townhouses as a permitted use and regulations for lot area, rear yard depth, side yard width, lot coverage, building height, and privacy yard depth.  
[13] Mr. Henricks stated that Salit Steel and Washington Mills have industrial facilities just over 300 metres (“m”) to the southeast of the subject property.  They raised noise and land use compatibility concerns in their appeals.  Mr. Henricks said that to address these concerns, the proposed Draft Plan conditions have been revised to include noise mitigation measures, including the installation of windows to address noise, central air conditioning for each residential unit, and noise warning clauses in the condominium agreements.  He also stated that rooftop landscape features and tinted windows would be included to provide a buffer from views of the nearby industrial facilities.  He said the proposed development addresses the Ministry of Environment, Conservation and Parks’ noise guidelines, including Policy D-6 on Compatibility between Industrial Facilities, which guides municipalities on the types of land uses that are appropriate near industrial areas and NPC-300 on Stationary and Transportation Sources.  He reiterated that the proposed development would be at least 300 m from the nearby industrial facilities, which satisfies the setback requirements in Policy D-6.  He said the Applicant retained noise experts who conducted a noise study regarding the subject property.  They concluded that noise impacts from the nearby industrial facilities would be within acceptable limits.
[14] Mr. Henricks stated that the proposed Draft Plan and conditions, Official Plan Amendment, and Zoning By-law Amendment have regard to matters of provincial interest in s. 2 of the Planning Act.  He stated that the proposed development would provide a range of housing options, is in an appropriate location for growth, and would have no impacts on ecological systems, including local woodlots.
[15] Mr. Henricks opined that the proposed Draft Plan and conditions and Official Plan and Zoning By-law Amendments are consistent with the Provincial Policy Statement, 2014 (“PPS”).  He said they represent effective and resilient land-use planning.  He said the subject property is located in a settlement area under the PPS, municipal services are available and transit is close by, and the proposed development is appropriately designed and buffered.  He said the proposed instruments provide for an appropriate housing type that is compatible with surrounding land uses and facilitate development on an under-developed site.
[16] Mr. Henricks opined that the proposed Draft Plan and conditions and Official Plan and Zoning By-law Amendments conform with the Growth Plan for the Greater Golden Horseshoe, 2019 (“Growth Plan”).  He said the subject property is located in a built-up area and is an appropriate site for development.  He said there are no agricultural lands nearby.
[17] Mr. Henricks stated that the proposed Draft Plan and conditions and Official Plan and Zoning By-law Amendments conform with the Niagara Region Official Plan, which designates the subject property as “Urban” and permits residential intensification and infill development.
[18] Mr. Henricks stated that the proposed Draft Plan and conditions and Official Plan and Zoning By-law Amendments conform with City’s Official Plan.  He said the subject property is on an arterial road facilitating access to transit and it is in an area in which municipal water and sanitary services are provided and intensification is permitted.  He said the proposed development would be compatible with surrounding uses and provides transition from low density housing to the south and apartment housing to the north.
[19] Mr. Henricks stated that the proposed Draft Plan has regard to the criteria set out in s. 51(24) of the Planning Act.  He stated that the proposed Draft Plan conforms to the applicable official plans, addresses municipal services and school sites, raises no conservation or flooding issues, and is in the public interest.  He said the proposed Draft Plan conditions are reasonable and appropriate.
[20] Salit Steel, Washington Mills and the City did not call evidence.  They support on consent the proposed Draft Plan and conditions, Official Plan Amendment and Zoning By-law Amendment.
ANALYSIS AND FINDINGS
[21] Based on the uncontradicted opinion evidence of Mr. Henricks, the Tribunal found that the proposed Draft Plan and conditions, Official Plan Amendment and Zoning By-law Amendment are consistent with the PPS and conform with the Growth Plan, the Niagara Region Official Plan and the City’s Official Plan.  It found that they have regard for the matters of provincial interest set out in s. 2 of the Planning Act.  It also found that the proposed Draft Plan has regard for the criteria set out in s. 51(24) of the Planning Act and that the proposed Draft Plan conditions are reasonable as required under s. 51(25) of the Planning Act.
ORDER
[22] The Tribunal orders that the appeals are allowed in part.
[23] The Tribunal approves the Draft Plan as set out in Attachment 1 to this Decision, approves the Draft Plan conditions as set out in Attachment 2 to this Decision, approves the Official Plan Amendment as set out in Attachment 3 to this Decision, and approves the Zoning By-law Amendment as set out in Attachment 4 to this Decision.
“Hugh S. Wilkins”

HUGH S. WILKINS
MEMBER
If there is an attachment referred to in this document,
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