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DECISION DELIVERED BY HELEN JACKSON AND ORDER OF THE TRIBUNAL
[1] John DeFaveri (the “Applicant”) applied for two consents to sever and a minor variance for his lands at 572 Fifty Road in the City of Hamilton (the “City”).  The subject property is a large through lot with 40.4 metres (“m”) of frontage on Fifty Road and      40.4 m of frontage on Sandbeach Drive.  It has a lot depth of 109.73 m.  The purpose of the first consent was to sever the parcel in two with the severed lot fronting onto Fifty Road and the retained lot fronting onto Sandbeach Drive.  The purpose of the second consent was to sever one interior lot and retain two exterior lots resulting in three lots with 13.46 m of frontage on Fifty Road.  The purpose of the minor variance application was to facilitate the second severance application by providing relief from the by-law provisions for lot frontage from the required 15.0 m to 13.46 m.

[2] The City Committee of Adjustment (the “COA”) approved the three applications.  The neighbour to the north, James Swick (the “Appellant”), appealed the COA decision.  

[3] At the commencement of this hearing, counsel for the Applicant advised the Tribunal that the parties had come to a settlement in this matter.  Counsel further advised the Tribunal that the City did not take an interest in the appeal or the settlement.  

[4] Anna Toumanians explained that the settlement requests approval  of the second severance for two lots rather than three; one with frontage of 16.2 m and the other with frontage of 24.2 m.  These two frontages comply with the zoning by-law provision of 15 m minimum frontage; therefore, the request for a minor variance is no longer required.  The depth of these lots that front onto Fifty Road is also proposed to be increased by a small amount, being 2.95 m.  This amended application is outlined in a sketch showing the proposed two severances and is appended to this Decision as Attachment A.  The Conditions of Approval for Provisional Consent for the two severances are also appended as Attachments B and C.   

[5] Sections 53(35) of the Planning Act allows the Tribunal to make a decision on an amended Consent Application, and pursuant to s. 53(35.1) of the Planning Act, no notice is required if the Tribunal determines that the amendments to the original application are minor.  In this instance, the Tribunal finds that the amendments from the original applications are minor. 
[6] As was agreed to by the parties, Matt Johnston provided expert land use planning opinion evidence in support of the settlement.  No other persons requested status at the hearing.  

EVIDENCE

[7] Mr. Johnston testified that the requested two severances will provide for intensification that is respectful of the existing lot fabric that has variable frontage and depth of lots, and will provide for lots that are compatible with the surrounding area.  He referenced the Provincial Policy Statement. 2014 (“PPS”) that states that intensification should meet the development standards, which this proposal does.  His opinion is that this ‘gentle’ intensification implements PPS policy direction, and meets the intensification policy direction of the Growth Plan for the Greater Golden Horseshoe. 2017 (“Growth Plan”).   He opined that the proposal conforms to the Growth Plan and is consistent with the PPS.  

[8] Mr. Johnston stated that this proposal helps to meet the City’s intensification targets in a compatible manner.  He noted that the Urban Hamilton Official Plan (“UHOP”) requires 40% of residential intensification to occur within the areas designated as Neighbourhoods, such as this area.  He testified that this proposal meets the criteria of s. 2.4.1.4 as the settlement has regard to the neighbourhood, the varied lot fabric, and the Appellant’s lot.  The resultant lots are also compatible in scale, form, and character.  This resultant lot fabric, which proposes that the larger lot will be adjacent to Mr. Swick’s property, provides for a more compatible situation as Mr. Swick’s property is also a large through lot.  

[9] Under s. 53 of the Planning Act, the Tribunal must have regard to the criteria for the subdivision of land set out in s. 51(24) of the Planning Act, including whether the consent conforms to the official plan and adjacent plans of subdivision.  Mr. Johnston testified that no plan of subdivision is required in this case.  Mr. Johnston addressed each of the criteria set out in s. 51(24) and determined that they are met by this proposal. 

Findings

[10] The Tribunal finds that the two proposed consents will fit in with the existing context and conform to the UHOP.  The size and configuration of the new lots will be compatible with the adjacent lots, including the larger lot of the Appellant, located immediately to the north of the subject property. 

[11] The Tribunal finds that the development will not adversely affect any of the matters of provincial interest referred to in s. 2 of the Planning Act.  The new lots will provide for gentle intensification in an existing built-up area as contemplated by the Growth Plan and the PPS.  The Tribunal accepts Mr. Johnston’s opinion evidence that the proposed development satisfies all of the criteria in s. 51(24) of the Planning Act and finds that the proposed development is in the public interest.

[12] Accordingly, the Tribunal finds that the applications for consent meet the criteria set out in s. 51(24) of the Planning Act. 

CONCLUSIONS

[13]  The Tribunal allows the appeals.  The Tribunal accepts the expert planning opinion evidence of Mr. Johnston that the requested consents meet the criteria for the subdivision of land under s. 51(24) of the Planning Act.  The amended applications do not require relief from the zoning by-law, and therefore the application for variance relief was withdrawn.

ORDER

[14] The Tribunal dismisses the application for Minor Variance. 
[15] The Tribunal orders that provisional consent is to be given as set out in Attachments A, B, and C to this Order. 

“Helen Jackson”

HELEN JACKSON
MEMBER
If there is an attachment referred to in this document,

please visit www.elto.gov.on.ca to view the attachment in PDF format.
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