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DECISION OF THE TRIBUNAL DELIVERED BY GERALD S. SWINKIN
[1] This appeal hearing of the Local Planning Appeal Tribunal (the “Tribunal”) took place over three days.  It concerned an appeal by 1241460 Ontario Inc. (the “Appellant”) from the failure of the City of Toronto (the “City”) to approve its site plan and associated drawings with respect to the redevelopment of its property municipally known as 66 Jutland Road (the “Property”).

[2] The appeal comes before the Tribunal under the provisions of s. 114(15) of the City of Toronto Act, 2006, as amended, (which provisions are equivalent to s. 41(12) of the Planning Act).  As under the provisions of s. 41 (12.1) of the Planning Act, s. 114(16) of the City of Toronto Act, 2006 directs the Tribunal to hear and determine the matter in issue and determine the details of the plans or drawings and determine the requirements, including the provisions of any agreement required.

[3] Over the course of the hearing, the Tribunal heard from four witnesses on behalf of the Appellant: Rick Pennycooke, land use planner; Cletus Gavin, arborist; Ericks Kalvins, landscape architect; and Daryl Keleher, economist/land use planner.  The Tribunal heard from four witnesses on behalf of the City:  Max Dida, arborist; Matthew Premru, business development officer/planner; Maryam Sabzevari, urban designer/planner; and Olivia Antonel, land use planner.

[4] After a pre-consultation meeting with City staff in May, 2017, this application was initiated with the City through the filing of the application and supporting material on December 22, 2017, which was subsequently acknowledged by the City as a complete application.

[5] The application apparently went through four submissions before arriving at the Tribunal and, during the lapse of time after the first hearing day in July to the subsequent two in October, a further fifth submission was made.  The proposal and its evolution will be discussed below.

[6] Determination of this appeal requires the Tribunal to reconcile objectives expressed in the City’s Official Plan (“OP”) which in this instance do not come together in harmony.  The Tribunal is also obliged to assess the application of standards which are set forth in the applicable zoning by-laws with standards that are set forth in Guidelines, the application of the latter of which has a substantial impact on the design of the proposal and effectively alters the standards that the Appellant presumed it could rely upon arising out of the zoning by-laws.

The Proposal, its Context and its Evolution

[7] The Property is a 2.01 hectare (“ha”) parcel on the north side of Jutland Road, having a frontage of 123.98 metres (“m”).  The Property is presently vacant.  It is bounded on the east and west by office type uses and on the north by a rail spur line/hydro corridor.

[8] Jutland Road is an east/west two lane street running between Islington Avenue and Kipling Avenue, those two arterial roads accommodating bus service connecting to the Bloor/Danforth subway line to the north.  There is no transit service on Jutland Road.  The Property lies approximately midway between Islington Avenue and Kipling Avenue.  There are no sidewalks on Jutland Road and drainage is accommodated by way of a swale/drainage ditch adjacent to the roadway.

[9] The Property is in an area which is identified in the OP as an employment area, which employment area includes the whole of Jutland Road and lands both to the north and south.  The Property is designated as Core Employment on the land use maps in the OP.

[10] The Property is zoned in employment zone categories under the two zoning by-laws which presently govern the Property.  The Property is zoned under the City-Wide Comprehensive Zoning By-law No. 569-2013 as Employment Industrial E 1.0, and under the former Etobicoke Zoning Code as IC.1.
[11] The proposal is to construct five blocks of two storey units which are arrayed to have the south block run parallel to the street (with its front doors facing the street), three internal blocks oriented in a north/south manner and the most northly block essentially mirroring the south block in orientation.  The proposal would yield 58 units, which are to be created by the registration of a plan of condominium.

[12] The development would be organized to have entry from Jutland Road by a single access drive at the easterly edge of the site, which would link to an internal circulation driveway that provides direct access to each unit, Type C loading spaces being provided at the rear of each unit along with vehicle parking spaces internally and at the northern and eastern edges of the site.  There are proposed to be five Type A loading spaces internal to the site.  These Type A loading spaces were apparently included in order to comply with the requirements of the Etobicoke Zoning Code.  However, the new Comprehensive Zoning By-law does not require the provision of such loading spaces for this proposal. The Appellant was advised by City Planning staff that it was not necessary to supply them and that the conformity issue could be dealt with by way of an application to Committee of Adjustment to delete the requirement relating to the Etobicoke Zoning Code. From the testimony of the Appellant’s witnesses at this proceeding, it appears that the Appellant perceives a certain utility in having these spaces and has decided to include them.

[13] The original submission plan had 349 standard parking spaces and 8 accessible parking spaces at grade, with a further 122 spaces in an underground garage, for a total supply of 479 parking spaces.  As the Tribunal understood the history, in the early stages, the Appellant contemplated medical office uses and certain recreation/fitness type uses, which attract a higher parking supply rate under the zoning by-laws.  As these uses were not authorized by the zoning by-laws, the proposed uses were reconsidered and with that reconsideration, the proposed underground parking was deleted.

[14] The current proposal, as reflected in the last submission, shows a provision of 188 vehicle parking spaces.  This is an oversupply in terms of what the zoning by-law requires as, for the permitted industrial uses, the minimum required supply would be 123 spaces. The Tribunal heard evidence from the Appellant’s economist/land use planner, Mr. Keleher, and from the City’s economic development officer, Mr. Premru, that it is an advantage for developments of this type to have parking supply greater than what the zoning by-law requires.  Based upon a review of similar type industrial condominium projects in the South Etobicoke area and in Brampton, parking space per worker rates were deduced. This analysis suggests that the 188 parking spaces proposed by the Appellant will not meet an ideal supply but will be reasonably close.

The Principal Issue

[15] The inability of the Parties to settle a satisfactory site plan comes down to one basic intractable dispute.

[16] The Property is presently fronted by 11 mature linden trees whose trunks are fully on the Property and lie centred about 5 m from the front lot line.  The trees were similarly described by the Appellant’s arborist, Mr. Gavin, and by the City’s arborist, Dr. Dida.  The trees are identified as littleleaf linden (tilia cordata).  Dr. Dida describes this species as native to Toronto. Mr. Gavin demurs and suggests that the linden native to this area is the American basswood.

[17] The trees are in a line, all fronting only the Property and each spaced about the same distance from the next.  They were obviously planted by a prior owner.   They are tall and in a pyramidal shape. The arborists suggest that this species has a lifespan of 80 to 100 years, more toward the 80 year span in urban conditions.  They peg the age of these trees at about 50 years.

[18] Three of the 11 trees are not in good condition.  Dr. Dida described one of them as having epicormic shoots and the others as likely suffering from girdling of the roots.  In this state, they may have a further five year lifespan but this could possibly be extended with appropriate root and branch pruning.  From the photographic evidence, the trees which are not in good condition stand out starkly from the healthy specimens.

[19] The City is adamant in its position that although they would be prepared to authorize the destruction/removal of the three trees which are not in good condition, they are insistent that the eight healthy lindens be retained and the site development be designed to accommodate this by constituting the front area as a planted area for these trees and new tree planting, with a 10 m building setback from the front lot line in order to ensure adequate root space for the trees.

[20] The Appellant has not been prepared to accommodate this request for at least two fundamental reasons.  The trees, with their canopy density, width and base of the canopy above grade, obscure the view into the site and would seriously impair, if not eliminate, the visibility of, and into, the site.  Secondly, whereas the present design conforms with the zoning by-law front yard setback requirement of 3 m (at 3.1 m), establishment of a planting zone which required a 10 m front yard setback would entirely compromise the current site design and diminish the density of the proposal.

[21] The City responds to this allegation by producing development concepts which purportedly yield the same floor area as presently proposed by the Appellant, combined with a central amenity area of a magnitude considerably greater than what has been shown by the Appellant.

[22] The Appellant reacts to those concepts by saying that they have questions about the unit sizes, the layout exposes the rear elevations of most of the units to the internal driveway and therefore does not present in a pleasing manner, and that the parking and loading layout is inferior to the Appellant’s scheme.  This will be discussed further below.

[23] Suffice it to say that the lindens are a very real presence on the street at this time.  In fact, they are an anomaly as Jutland Road is mainly bereft of trees and where there are trees, they are not of the density and height of these specimens. Thus, the City’s tenacity on their retention.
The Policy Streams

[24] The planners for both Parties draw to the attention of the Tribunal the employment policies of the Provincial Policy Statement, 2014 (“PPS”) as found in s. 1.3 of that document, with particular reference to s. 1.3.2.1, that planning authorities shall plan for, protect and preserve employment areas for current and future uses and ensure that the necessary infrastructure is provided to support current and projected needs.

[25] The City’s land use planner additionally draws to the attention of the Tribunal the policies in s. 1.1.1 (h), which seek to promote development and land use patterns that conserve biodiversity and consider the impacts of a changing climate, and in s. 1.6.2, which indicate that planning authorities should  promote green infrastructure to complement infrastructure.

[26] Similarly, the Tribunal was taken to s. 2.2.5.1 of the Growth Plan for the Greater Golden Horseshoe, 2019 (the “Growth Plan”), regarding the further mandate that economic development and competitiveness in the Greater Golden Horseshoe will be promoted by making more efficient use of existing employment areas and vacant and underutilized employment lands and increasing employment densities.

[27] The proposal falls entirely in line with this particular policy. It is also underlined for the Tribunal that with the last submission of the Appellant, the intent of policy 2.2.5.4 is met in minimizing surface parking.

[28] The Tribunal was also advised that the Property is included within the mapping for those lands which are identified as Provincially Significant Employment Zones, thereby attracting a further level of protection for ongoing use for employment land purposes.

[29] Unlike the PPS, the natural heritage policies of the Growth Plan are focussed on those areas which are designated as Natural Heritage Areas.  Jutland Road would not be so classified. However, Ms. Antonel, the City’s land use planner, directs the Tribunal to the policies in the Guiding Principles s. 1.2 and to s. 2.2.1.4 (f) regarding resilience and long term sustainability. 

[30] The OP mirrors the PPS and the Growth Plan on the premise of identifying employment areas and ensuring their ongoing preservation and protection.  The OP also contains a variety of policies which are directed toward protection of elements of the natural environment.

[31] The real focus of the OP for the purpose of this hearing was s. 5.1.3.3.  This policy forms part of the section of policies under the reference of Site Plan Control and lies within the Implementation section of the OP.  The policy speaks to the use of site plan control to implement sustainability objectives as expressed in the guideline document referred to as the Toronto Green Standard (the “TGS”).

[32] Section 5.1.3.3 reads as follows:

3. To help achieve environmentally sustainable development, the City may use subsection 114(5)(2)(iv) and (v) of the City of Toronto Act, 2006 to secure the following sustainable design features in development that address exterior building and site matters in Tier 1 of the Toronto Green Standard: a) weather-protected on-site bicycle areas and pedestrian-friendly infrastructure to encourage cycling and walking as clean-air alternatives; b) high-albedo surface materials, open grid paving, shade trees, green and cool roofs to reduce ambient surface temperature to minimize the urban heat island effect; c) building orientation to take advantage of passive solar heating, shading for cooling and natural light; and energy efficient exterior cladding and window treatments, which may be required to meet the Standard, to improve energy efficiency and reduce greenhouse gas emissions; d) rainwater harvesting facilities, bio-retention swales, permeable paving and water efficient plant material to manage stormwater and reduce demand for potable water; e) trees to enhance the urban forest and use of native species to protect, restore and enhance the natural heritage system; f) bird friendly glass treatment to ensure that risk for migratory bird collisions is minimized: g)  energy efficient, shielded exterior lighting to reduce night time glare and light trespass; and h) dedicated areas for collection and storage of recycling and organic waste to reduce solid waste.

[33] The City takes the position that with this official plan support, even though the TGS is created as a guideline, it controls the exercise of site plan approval and it must be strictly respected in all of its various requirements.  The evidence and submissions by the City witnesses and its counsel was that the guidelines were to be applied and observed.  In their view, there is no discretion invested in City staff in the implementation of these guidelines.

[34] To the Tribunal, this proposition is philosophically problematic as it is in the nature of guidelines to provide guidance in the pursuit of an expressed goal or standard but not to be absolutely prescriptive.  To be prescriptive is the nature of law and regulation.  And in this regard, the zoning by-laws lay down the prescriptions as to building setbacks, required parking, building density and the provision of planting areas and amenity spaces.

TGS Standards in Dispute

[35] The TGS is updated from time to time.  The version of the TGS which was relied upon by the Parties in this proceeding was Version 2.1.

[36] There was reference to various of the guidelines in the TGS but the two which were at the heart of the dispute between the Parties are found under the topic heading of Ecology.

[37] With reference to the Development Feature category of Urban Forest: Tree Protection, the Required Tier 1 guideline regarding the preservation of mature trees is found as Guideline EC 1.2.  It states the guideline as:  “Protect and retain all trees that are 30 cm or more DBH (diameter at breast height) from injury or removal”.  This guideline comes footnoted with the following:  “Tree injury or removal of trees measuring 30 cm in diameter or larger, is prohibited on private property, except where a permit is issued, in accordance with the City of Toronto Municipal Code Chapter 813, Private Tree Protection”.

[38] The second primary reference is under the Development Feature category of Urban Forest: Increase Tree Canopy.  Guideline EC 2.1 Tree Planting states: “Provide tree canopy cover distributed across the site area and the public boulevard at a minimum rate of 1 tree for every 66 sq.m. of 40% of the site area”.  This guideline comes footnoted with two notes:  “Note 1) The “site area” is the privately owned portion of the property affected by the development.  The “public boulevard” is the City owned portion.  Calculate 40% of the site area and provide 1 tree for every 66 sq.m.  For these purposes, the site area may exclude areas dedicated for active recreation or local food production and utility corridors or easements.  The required number of trees may be distributed across both the site area and the public boulevard.  Note 2) The number of trees, species selection, size and distribution will vary by project provided that adequate soil volumes for healthy trees are provided.  Large growing trees are preferred, however small or medium sized trees may be accepted at or above-grade.  For species selection, refer to Forestry Facts & Native Plant Lists.”

[39] Being a site with an area of just over 2 ha., application of Guideline EC 2.1 produces a requirement for a great number of trees.  In fact, the computation on the Property results in a requirement for 122 trees to be planted on the site or in the public boulevard immediately in front of it.  The position taken by the City is that this obligation stands apart from the matter of removal of the existing lindens.  So, in addition to the 122 required by Guideline EC 2.1, the compensation requirement related to removal of the 11 lindens (as discussed below) either results in the additional planting on the site of 33 or 55 trees depending upon which ratio is applied by the General Manager.

[40] Mr. Kalvins, the Appellant’s landscape architect, addressed this matter by explaining that the site plan has been designed to accommodate the project and to anticipate the replacement requirement at the 5:1 ratio.  The landscape plan provides for 65 new trees on site, primarily being high branching deciduous trees along with low accent trees, the latter of which are not included in the tree count but are supplied to render the site more aesthetic.  Sixteen trees of larger caliper are proposed to be planted in the City boulevard immediately in front of the Property.

[41] There is a constraint on the extent of planting in the City boulevard as the Appellant has acceded to the City request to alter the boulevard area by introducing a sidewalk along the entire frontage of the Property and to curb the street.  This will necessitate converting the existing swale into an underground drain, which will lie between the sidewalk and the curb.  This area becomes the landscaped municipal boulevard area.

[42] So, taken together, the Appellant’s proposal will produce the planting of 81 trees.  These trees will front the Property and run along its side lot lines, as well as form part of landscape strips at the ends of the north/south unit blocks.

[43] The Appellant takes the position that it cannot plant on site the number of trees that the City says are required by the TGS and the compensation requirement under the Tree By-law.  The Appellant though does not simply reject the requested number.  Their position is that they are prepared to plant trees in the vicinity, specifically elsewhere on Jutland Avenue or the nearby Titan Avenue.  They also offer to pay cash-in-lieu for the difference between the total and the number that otherwise can be planted.  It was the testimony of Mr. Gavin that where the City has accepted cash-in-lieu of planting, the standard rate is $583 per tree.
The Tree By-law

[44] The City has an independent control over the destruction or removal of trees.  This is the Trees By-law, which constitutes Chapter 813 in the Toronto Municipal Code.

[45] The destruction of the 11 linden trees would require a permit issued under this Chapter by the General Manager of Parks, Forestry and Recreation (the “General Manager”).

[46] The Trees By-law sets out conditions under which application may be made for the destruction of trees and the grounds upon which the General Manager is entitled to issue such permits.

[47] In general, permits are not to be issued with respect to healthy trees.

[48] However, Article 813-18B (5) authorizes the General Manager to issue a permit for destruction where injury or destruction is required for trees specifically identified for injury or removal on plans approved by the Ontario Municipal Board, City Council or a final and binding decision of the Committee of Adjustment.  The Ontario Municipal Board is the predecessor tribunal of the Tribunal and this article should be taken to comprehend that succession.

[49] Dr. Dida was direct and express in his acknowledgement that if the Tribunal in this proceeding determines that any one or more of the lindens on the Property is approved for removal, this provision would be the basis for issuing a permit for the removal so requested.

[50] Dr. Dida also informed the Tribunal as to the approach which is taken by the City in tree removal applications.  If trees are authorized for removal in circumstances where they are required to be removed to accommodate a new building or structure, the City requires compensation as a condition of permit issuance on the basis of the planting of three trees for each tree removed.  In circumstances were a tree to be removed is healthy, the ratio becomes 5:1.

[51] His opinion with respect to the compensation which would be required in this instance, should it be determined that the lindens, or any of them, are authorized for removal, is that it would be at the 5:1 ratio.  Therefore, if all 11 lindens were to be removed, the compensation would be the planting of 55 trees on the Property.  And he was clear that compensation planting is to be undertaken on the Property.  The current site plan shows an intended planting of 81 trees (inclusive of 16 street trees immediately adjacent to the Property), so it appears that this requirement can be met.

[52] The Appellant is proposing tree planting in front of the building with the trunks lined up with the partition walls between the units so that there will be a tree screen in front of the building but using species with a canopy that will allow visibility to the unit faces and their signage.

[53] Mr. Gavin suggested that the proposed replacement planting in the front of the building, in order to produce some greater tree presence and accelerate the time to mature growth, could be with trees having a diameter of 200 centimetres (“cm”) as opposed to the minimum required 30 cm. This would be achieved by spading the trees.  Dr. Dida suggested that it may be more advantageous to plant trees with no greater than 50 cm diameter trunks as they would take to transplantation more readily and be less likely to succumb to disease and/or deterioration. This is a matter best left to arborists to resolve in light of all of the relevant factors relating to the final site plan.
The Conception of a Successful Commercial Enterprise

[54] Mr. Keleher advised that there are three principal factors leading to the success of industrial condominium projects:  1) sufficient parking for employees and visitors; 2) visibility; and 3) good highway access.

[55] There was no dispute between the Parties that the Property benefitted from good highway access due to its proximity to the Gardiner Expressway.

[56] The matter of parking is discussed above.  This also did not end up being a matter of dispute between the Parties.  There was a clear recognition by the City that the zoning by-law minimum was not sufficient as its own concept plans recommended higher parking levels, Concept B coming close to the Appellant’s number by proposing 174 spaces.

[57] On the matter of visibility, Mr. Keleher was clear that many businesses occupying small industrial condominium units require visibility of the units and the building from the street in order to drive business and to expose signage.  He was of the view that the existing linden trees created a problem with respect to visibility.

[58] A number of other industrial condominium projects in South Etobicoke were presented by way of photographic evidence and spoken to by Mr. Keleher and Mr. Premru.  For the most part, these projects were very visible from the street by reason of the high branching canopies of the trees that were planted in front of these buildings.  Mr. Premru acknowledged the importance of visibility but he nonetheless supported the City position of retaining the existing lindens.

[59] The Appellant has created a central amenity area on its site plan, which consists of an area of approximately 420 square metres (“sq m”), which has a paved walk through and some tree planting along with a picnic bench and an open weave pergola over it.  As well, a pergola is proposed in the very northeast corner of the site.

[60] No other industrial development project was cited as an example of having a common amenity area.  It was the impression of the Tribunal that these spaces were being provided solely by reason of the insistence of the City and that the Appellant did not see it as an advantage to the project nor has it marketed these features in its marketing material to date.

[61] The zoning by-law makes no provision for the required supply of amenity space in connection with industrial development. The extracts of the TGS produced for the Tribunal do not deal with this feature and the Tribunal did not hear any evidence that this request by the City stems from this Guideline. 

[62] The amenity space is limited and is located with direct exposure to the internal road system.  It does not appear that it would be a commodious space.  Furthermore, with only one picnic table in a project with 58 units, to the extent that some occupants may be drawn to use the feature, there may very well be a competition for that space and an inability to rely upon its availability.

[63] In cross-examination, Mr. Pennycooke expressed considerable doubt that these amenity areas as laid out on the Appellant’s site plan would be used by on-site employees.

[64] The City’s two Development Concepts proposed a central amenity area and used it as the focus around which the bulk of the units would be organized.  In the concept with the more significant amenity area, the area devoted to this space is shown as 2,450 sq m., approximately three quarters of which appears intended to be tree planted.  The alternative concept showed a smaller amenity area at 773 sq m. but similarly situated so as to be the focus around which the bulk of the units would be arrayed.

[65] For reasons which will be amplified below, the Tribunal does not accept the position of the City that this type of development must provide an amenity area as required by the City here.

The Proper Approach to Application of the Regulatory Instruments to This Proposal 

[66] As a basic proposition, the zoning by-law establishes permitted uses and the development standards which will govern the development of the regulated lands.  The zoning by-law is law and compliance with its permissions and standards governs the issuance of building permits and use of the land.

[67] It is common for the public to refer to the allowances and to the development standards under the zoning by-law as reflecting the “as-of-right” entitlements.  This is understood to mean that if a development proposal is set forth in plan which is compliant with the zoning by-law, a permit to construct it must issue, as this is the right of the owner.

[68] The regulations under the Ontario Building Code Act, and the constraint under s. 41 of the Planning Act itself (and by extension the synonymous constraint under s. 114(5) of the City of Toronto Act, 2006), treat site plan approval, where it has been designated for the area, as applicable law and inhibit development until it has been granted.

[69] The site plan approval provisions in the Acts, although conferring a certain measure of discretion, are not unfettered.  Specifically, s. 114 (10) of the City of Toronto Act, 2006 (and s. 41 (6) of the Planning Act) are subject to a constraint in the exercise of the authority, which is that nothing in the section shall be deemed to confer on the council of the municipality power to limit the height or density of buildings to be erected on the land.

[70] Presumably in keeping with this restraint, the City in this instance has attempted to argue for the retention of the existing linden trees on the basis that the Appellant can achieve a similar gross floor area outcome with a site design that preserves the lindens while generating equivalent floor area and also achieving the other goals of the City in the matter of provision of amenity area.

[71] Ms. Sabzevari, the City’s urban design expert, produced, in the course of working with the Appellant on this application, two alternative concept site plans.  Those concept plans were produced in the hearing and Ms. Sabzevari spoke at length to the intent of those plans.  Ms. Sabzevari was earnest in her belief that these concepts pointed to a conclusion that the proposed development could be implemented on the Property while at the same time meeting City objectives as expressed in the TGS, which was not the case with the Appellant’s proposal.

[72] Ms. Sabzevari was also very candid that these were just concepts and had not been worked through to detailed drawings that could be a foundation for building permit drawings.  She also was plain that these were not meant to be exhaustive of the possibilities for this development. She offered that there may be at least 20 further variations which would achieve an outcome consistent with the development expectation expressed by the Appellant.

[73] The difficulty with this approach by the City is that these are not working drawings and a certain measure of faith must be taken as to their ability to translate into a practical set of drawings that will fully comply with policy and law.  For example, the Appellant’s witnesses challenged the concepts on the basis that the unit sizes were not disclosed and that they could not assess the actual gross floor area and practicality of the units in terms of their knowledge of the market.

[74] The amount of provided parking on the City concepts in the one instance was 141 spaces and in the other was 174.  As noted above, at 188 parking spaces on the Appellant’s plan a certain compromise has already been made in parking supply.  As parking supply is one of the critical factors to a successful project, this reduced supply is problematic.  Connected with this, the Appellant alleges that the concept suggests that the parking and loading spaces do not align with the units in the same fashion as on their plan and that this creates a less desirable circumstance for unit owners.

[75] The Appellant’s landscape architect closely considered the quantity of trees projected for the City amenity areas and concluded that in order to accommodate that number of trees, the spacing between them would be on the order of 4-6 m.  The TGS stipulates a spacing standard of 8-10 m on centres.  The Appellant’s proposal for the larger tree plantings in front of the Property is intended to be 8 m on centres.  So, the credibility of the City proposed amenity areas is called into serious question.

[76] The Tribunal accepts the criticism of the Appellant that the development concepts advanced by the City reverse the interior units so that instead of their front elevations being exposed to the travelled drive, it is the rear elevations which will be so exposed, with the loading function addressing the drive.  This, in the Tribunal’s view, would not be a conventional orientation or one which would be indicated from an aesthetic point of view.

[77] The Tribunal found no basis in the evidence for the requirement that amenity space be provided.  It is not a requirement in the zoning by-law, as it is expressly for residential uses, and it is not apparently referenced in the TGS.  The Appellant has shown such space on its site plan apparently only to appease the City as it does not treat the space as commercially required or valuable.  
[78] In light of the foregoing, in keeping with its disposition regarding this site plan, the Tribunal directs the removal of this amenity area and the pergola in the northeast corner and the conversion of these areas to a planting space in order to accommodate further trees on site.

[79] The Tribunal is persuaded that the ongoing presence of the linden trees will operate as an impediment to the visibility of this development and will thereby impair its planned function as a viable employment area site.

[80] Consistent with the evidence of both arborists and the landscape architect this species of tree appears to have some notoriety in its screening quality.  In her latest novel, The Dutch House, Ann Patchett describes a view from the street toward the said Dutch House as follows: “The linden trees kept us from seeing anything except the linden trees. I had thought the trees were enormous when I was young but they’d kept right on growing.” 

[81] The policies of the OP and the entitlements under the zoning by-law in this instance dictate the application of development standards which will support the employment use.  There is no question that the policy of the OP and the TGS is to preserve trees in the City and that this policy should be pursued with vigour but there is nothing in the OP which stipulates a hierarchy of policy or precedence of one policy over another in these circumstances. The Tree By-law expressly contemplates determinations on planning grounds that trees should be removed and empowers the General Manager to issue the requisite permit for their removal.  Dr. Dida confirmed that fact and further indicated that the determination of this Tribunal would be respected in that regard.

[82] It is the determination of the Tribunal that in this instance, the balance and force of the applicable policies favours the removal of these lindens and the planting of trees in accordance with the Appellant’s landscape plan.  Those newly planted trees will ensure a landscaped presentation in keeping with the intent of the City policies and those trees will mature and stand in the stead of the lindens in a fashion which better complements the employment use.

[83] It is further the determination of the Tribunal that any planting obligation on the Appellant shall be confined to the Property and the municipal boulevard in front of it.  The Tribunal does not treat the TGS in this instance as having a legal foundation sufficient to sustain planting beyond what is shown on the Appellant’s landscape plan, whether in the form of further planted trees or cash-in-lieu thereof (which the City apparently was not seeking in any event).

[84] The Tribunal concludes that the site plan, and its associated drawings, as refined by the Appellant through the various submissions and as finally presented to the Tribunal in this hearing, reflects general consistency with the law and City policy and represents the application of good planning principles.

[85] The Tribunal therefore, for the reasons expressed above, determines the matter of this appeal by declaring the Appellant’s site plan to be satisfactory for approval, in principle, subject to such refinements as flow from this Decision and other technical requirements which may be necessary and subject to the conditions of site plan approval.

[86] In regard to the conditions of approval, the Parties made available to the Tribunal as Exhibit 30 a set of draft Site Plan Approval conditions.  The Tribunal was advised that this document was only a draft but was being provided to give a sense of those matters which should be addressed in the final form of conditions.  As there seemed to be a level of cooperation between counsel on the matters of conditions, the Tribunal will leave it to counsel to finalize the conditions of site plan approval and submit them, on consent to the Tribunal.  Of course, if there are issues which arise in the final settlement of the conditions or the settlement of the final site plan drawings, the Tribunal may be spoken to in order to resolve those issues.  In this regard, contact should be made through the Case Coordinator.  This Member shall remain seized of such further matters.

“Gerald S. Swinkin”
GERALD S. SWINKIN

MEMBER
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