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MEMORANDUM OF ORAL DECISION DELIVERED BY T. PREVEDEL ON APRIL 30, 2021 AND ORDER OF THE TRIBUNAL
[1] This was a settlement hearing conducted in respect to an appeal filed by the Appellant against Middlesex Centre’s refusal of an application to amend the Zoning By-law and refusal of an application for consent (“Consent”).
[2] The Appellant is the registered owner of farm real estate legally described as Part South Lot ½ Lot 16; Concession 11 as described in LT303567 in the Middlesex Centre.  The municipal addresses are 14378 Ilderton Road and 22740 Richmond Street, Middlesex Centre, hereafter referred to as the “subject property”.
[3] The Appellant filed the Consent with Middlesex Centre under s. 53(19) of the Planning Act to sever a residence surplus as a result of farm consolidation.  The proposed to be severed lot will have a frontage of 70.5 metres along Ilderton Road and an area of 0.667 hectares.  The proposed to be retained farm holding will have a lot frontage of 372.39 metres along Richmond Street and a total area of 14.3 hectares.
[4] The Appellant also filed a concurrent Zoning By-law Amendment (“ZBA”).  The ZBA would permit the use of the severed lands for residential purposes and the use of the retained lands as a surplus residential lot to be consolidated with the adjacent farming operation.
[5] The Appellant and the Municipal staff negotiated a settlement of this matter, which was endorsed by the Chief Administrative Officer, who has delegated authority to bind the Corporation, on April 16, 2021.
[6] Harry Froussios, a qualified land use planner, provided expert evidence in support of the proposed ZBA and Consent, and the Settlement reached between Middlesex Centre and the Appellant.  Mr. Froussios is a senior associate planner with the planning consulting firm, Zelinka Priamo Ltd.  He has over 27 years of experience as a professional planner and has been qualified as an expert witness on a regular basis by the OMB and the Tribunal.
THE SETTLEMENT PROPOSAL
[7] Upon appeal of the original applications, 5005559 Ontario Inc. and the Municipality have been engaged in discussions to resolve the matters before the Tribunal.
[8] 5005559 Ontario Inc., 1966971 Ontario Inc., and McClary Holdings Inc. endorsed a Crop-Share Agreement effective January 1, 2021 demonstrating how the two owners and the farm operator will act together to allow farm consolidation to occur to operate a viable farming operation.
[9] The Crop-Share Agreement includes the following:
a. references the overall consolidation farming operation;

b. has a 5-year term with a 5-year renewal option;

c. confirms that the employees/workers/farmers of the consolidated farm operation move between farm properties;

d. establishes how the expenses, revenues, and farm operational risks (including weather) are shared by Landowner 1, Landowner 2, Farmer, and  the entirety of the consolidated farm operation;

e. establishes how performance of the farm operation and the farm volume on each of the Retained Farm Holding and Medway Farm Property impact the consolidated farming operation in its entirety; and

f. confirms the continued farming of the Retained Farm Holding in the event of dissolution of Landowner 1 or Landowner 2.

[10] 5005559 Ontario Inc. and the Municipality have agreed to Minutes of Settlement based on the Crop-Share Agreement. The Minutes of Settlement are attached as Attachment 1.
[11] The Municipality has prepared consent conditions for the Consent Application, based on the revised consent sketch, which are acceptable to 5005559 Ontario Inc. A copy of the consent conditions is attached as Attachment 2.
[12] The Municipality has prepared a draft Zoning Order (“Draft ZBA”) that would rezone the severed (surplus residence) lands from Agricultural (A1) Zone to Surplus Residence (SR) Zone; and the retained lands from Agricultural (A1) Zone  to Agricultural – No Residences Exception (A3-X) Zone once the conditions of consent have been met. A copy of the Draft ZBA is attached as Attachment 3.
PLANNING EVIDENCE
[13] Mr. Froussios provided the Tribunal with a thorough written affidavit and gave oral testimony on the proposed settlement and how the proposed ZBA and Consent: (i) has regard for matters of principal interest as set out in the Planning Act, specifically s. 51(24), s. 53(12) and s. 34(11); (ii) is consistent with the Provincial Policy Statement (“PPS”); (iii) conforms to the County of Middlesex Official Plan (“County OP”) and (iv) conforms to the Middlesex Centre Official Plan (“MCOP”).
[14] The PPS defines “residence surplus to a farming operation” as “an existing habitable farm residence that is rendered surplus as a result of farm consolidation.”
[15] Mr. Froussios opined that farm consolidation, in this instance, has been demonstrated through the provisions of the cost share agreement between the two landowners and McClary Holdings Inc., the farm operator.
[16] The Planning Justification Report prepared by Mr. Froussios in support of the application, as well as his written affidavit and oral testimony, clearly demonstrates that the proposed severance preserves lands in agricultural production and strengthens an established farm operation.
[17] Mr. Froussios proffered that, notwithstanding the deficient size of the retained farm parcel, the Zoning By-law recognizes the lot area on the day the residential use ceases to exist through the severance of a surplus lot; the proposed remnant parcel is to be added to an existing nearby farm operation to enhance the operation’s overall economic viability (satisfies condition 3.3.2 of the County OP).  The proposed severed and retained lots have existing access to Ilderton Road and Richmond Street, which are open and maintained on a year-round basis; the creation of the lots will not create any issues with respect to traffic, access or servicing; the proposed consent is in conformity with the County OP and the MCOP, the size of the severed and retained lots are appropriate for the existing uses and adequate services are available; conditions are attached to the consent, to the satisfaction of the Municipality and 5005559 Ontario Inc.; compliance with Minimum Distance Separation is maintained (satisfies Condition 4.5.3.2).  The residence surplus to the farm operation was constructed in 1979; no additional residential uses will be permitted on the remnant lands, as per the Draft ZBA (satisfies Condition 4.5.3.4.a). There are no active sand, gravel, or open pit operations within 300 metres of the proposed severance (satisfies Condition 4.5.3.4.e).
[18] With respect to the MCOP, Mr. Froussios provided evidence with respect to Section 10.3.1 in that a plan of subdivision is not necessary in this instance (satisfies 10.3.1.a); the proposed area of the severed lot is sufficient to accommodate a private on-site septic system.  Mr. Froussios stated that, to his knowledge, the septic system on the retained lands is functioning adequately (satisfies 10.3.1.b); access to the severed lands is from Ilderton Road, and access to the retained lands is from Richmond Street.  Both roads are maintained year-round and can accommodate farm and other traffic (satisfies 10.3.1.c); the subject lands have an adequate potable water supply that has served the residences since they were constructed (satisfies 10.3.1.d); the existing septic systems have functioned adequately.  Site conditions are suitable for the long-term provision of on-site sewage services as required by the PPS, the County OP, and the MCOP (satisfies 10.3.1.e) and 10.3.1.f does not apply in this instance.
PARTICIPANT STATEMENT
[19] A Participant Statement regarding the Applications was provided by Sheila and Keith Wilson (the “Wilsons”), owners of the lands known municipally as 14424 Ilderton Road, to LPAT on March 19, 2021, as follows:
i)
over 30 years we have created significant woodlands and a sugar bush on our property. The approval of this application would denigrate our reforestation efforts with the potential of commercial/and or residential development on the rezoned property.

ii)
we do not believe the proposal conforms to the Middlesex County Official Plan and the Municipality of Middlesex Centre Official Plan.

iii)
we are skeptical about the integrity of this proposal submitted by numbered companies, represented by planning consultants and lawyers, and believe the submission is not a bona fide application.

Clarification with respect to item iii) was provided by Mr. Wilson during the Case Management Conference, noting that their concern is that the retained property would not be farmed.

[20] In response to item i) in the Participant Statement, Mr. Froussios provided evidence in his affidavit that there are no natural heritage features on the proposed surplus lot.  The woodland on the proposed remnant is designated Significant Woodland and is adjacent to the proposed surplus lot.  No new development is permitted or proposed in the regulated area, as per the draft ZBA.  As such, there are no anticipated impacts on the woodlands located at 14424 Ilderton Road.
[21] In response to item ii) above, Mr. Froussios demonstrated through his affidavit that the ZBA and Consent are in conformity with the County OP and the MCOP.  The Wilsons did not provide any specific reasoning or evidence from a qualified land use planning consultant to support their statement relating to non-conformity of the applications with the official plans.
[22] In response to item iii) above, Mr. Froussios opined that the Revised Applications are “bona fide applications” that have been prepared, submitted, and processed in accordance with the legislative requirements of the Planning Act.
[23] He proffered that the Revised Applications represent a combined venture between 2 landowners and an experienced area farm operator to ensure that a viable farm consolidation has taken place and the retained lands will be farmed in accordance with the PPS and applicable Official Plan policies as demonstrated in the Cost-Share Agreement.  Neither the PPS or the applicable Official Plans prevent any company, individual, or group of individuals with no experience in farming from owning farmland or making the necessary arrangements to ensure farms are operated in an effective and viable manner.
[24] The Tribunal, having considered the uncontroverted testimony of Mr. Froussios and the materials filed in support of the appeal and the Settlement Proposal, finds that the proposed ZBA and Consent as described in the Settlement Proposal is acceptable in principle.
ORDER

[25] The Tribunal orders that the appeal is allowed in part and the Municipality is directed to amend the Middlesex Centre Comprehensive Zoning By-Law No. 2005-005 as per the Zoning Order attached as Attachment 3.  The municipal clerk may assign such number to the by-law as he or she determines appropriate for the orderly record keeping purposes of Middlesex Centre.
[26] The Tribunal orders that the appeals under s. 53(19) of the Planning Act are allowed and the provisional consent is to be given subject to the Consent Conditions attached as Attachment 2.
“T. Prevedel”

T. PREVEDEL
MEMBER
If there is an attachment referred to in this document,

please visit www.olt.gov.on.ca to view the attachment in PDF format.
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